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FOREWORD 


By 
Joseph Taubman 


Rubin, Baum & Levin, New York 
City; Author, Copyright and Anti- 
trust (1960); The Joint Venture 
and Tax Classification (1957); 
Editor, Financing a Theatrical 
Production (1964); Editor, The 
Antitrust Bulletin. ~ 


Music hath charms. Perish the thought, if a deafening 
sound of musical silence were to descend upon us and we had 
to live without music. For we would then be faced with a 
cultural catastrophe. Our concert and opera halls would be 
silent; our night clubs empty. Our radio stations would be- 
come chatterboxes. Our musical theatre would disappear and 
with it musical comedies of the screen. Television and mo- 
tion picture would move in talk or action with not a musical 
note to assist or change the mood. Our parades would become 
mummeries; our fairs flat, stale and unprofitable. A civilian 
army of professionals—instrumentalists, vocalists, composers 
and lyricists—would disappear into economic oblivion. Joining 
them would be the devotees of the dance in last rites for 
the ballet and ballroom dancing without benefit of Stravinsky. 
We would have to find solace in non-musical fads and idio- 
syncrasies. Our folk, blue grass, gospel, and rhythm and blues 
singers would be heard no more. 

Perish the thought? Yet our music scene is perhaps the 
obverse of its imaginary demise. Our musical culture and 
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talent are enormous. We can be proud of our achievements 
and ponder still that so many strive to seek fulfillment— 
personal, social and economic—in music. Yet our musical 
scene is a crazy quilt that impinges upon us in so many ways. 
Music has been and will be a fulcrum of interplay of artistic 
goals and business realities. More importantly, in this respect, 
it has been classified as a species of property. And so trumpet 
the lawyers, the heraldry of the copyright laws. 

We have had two tangents, the music makers and their 
high priests of the law, the copyrighticians—to coin a word. 
Sometimes the twain meet; more often they do not. As often 
as not, preoccupation with musical periphery has induced 
an aura of cultural euphoria in those who are only heard 
and talk on the periphery. 

Actually the music makers may be alienated from their 
business and legal counterparts because there is a canyon 
of unexplained—perhaps inexplicable—knowledge that is not 
shared by them. 

With this in mind, long and careful advance preparation 
went into the preparation of the Symposium of the Com- 
mittee on the Law of the Theatre of the Federal Bar Asso- 
ciation of New York, New Jersey & Connecticut entitled 
Tur Law anp Business or Music. A number of meetings 
were held where the prospective participants reached a con- 
sensus on the purpose and approach of the symposium. Held 
on November 20, 1963 at NBC Studios in New York City, 
the speakers endeavored to bridge the gap of isolated experi- 
ences of music men and women—even those in the business 
and legal end of it—by some systematic integrated approach. 
Such an orientation necessarily was broader than the tradi- 
tional copyright approach. Its fruitfulness may be judged by 
the fact that the scope of the law and business of music is so 
vast that even the knowledgeable “pros” on the non-music- 
making level found much therein that they found enlightening. 
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This book, then, represents the variations on the theme of 
the law and business of music. To give the book greater 
thematic integration, we have categorized the book as varia- 
tions of the overall theme and grouped the respective chap- 
ters thereunder. 

This work is the second in the Theatre Series of the Com- 
mittee on the Law of the Theatre of the Federal Bar Asso- 
ciation, Bernard A. Grossman, Chairman. The first work, 
Financine a THEatricaL Propuction, has already served a 
useful purpose, being published immediately after the in- 
vestigation by the Attorney-General’s Office in New York of 
“ice” and other practices in the theatre. The book’s time- 
liness is evinced by its inclusion of the proposed and enacted 
legislation intended to regulate the theatre in the critical area 
of financing. 

The drama of extraneous events may not coincide with the 
publication, of this book. Yet overall, the music world is 
larger and probably of greater economic importance to the 
fabric of our society. A special thanks and appreciation is 
acknowledged to each contributor to this book for his co- 
operation in making it possible. 

The Federal Bar Association of New York, New Jersey & 
Connecticut has made a singular contribution through its 
Committee on the Law of the Theatre. Dean Gutman, Presi- 
dent of the Association when the Symposium was held and 
this work prepared; Theodore R. Kupferman, its past presi- 
dent; and Bernard A. Grossman, its past president, and present 
Chairman of the Committee on the Law of the Theatre are 
to be congratulated for their participation in and enthusiasm 
for this project. 

There is much to be done to reconcile the music world 
with its laws and economy, For this knowledge and under- 
standing are a prerequisite. Only then can we know what 
we have and whether we have our just deserts. 


JosErpH TAUBMAN, 
Editor 
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PREFACE 


By 
Daniel Guiman 


Dean, New York Law School; 
Chairman, Board of Trustees, 
Federal Bar Association of New 
York, New Jersey & Connecticut. 


The Committee on the Law of the Theatre has endeavored 
to serve as a school for the theatre. In this respect, it has 
become an institution of permanent value. It has supplied 
the industry with two authoritative texts and law school 
readers on copyright problems. It has also produced a vol- 
ume on the Universal Copyright Convention. It has pioneered 
and produced the only text in the field of Financing a The- 
atrical Production, and now brings us this present volume 
on The Business and Law of Music. 

The record of the Committee is an unusual one. It is a 
tribute to the ingenuity and dedicated efforts of its hard- 
working Chairman, Bernard A. Grossman. 

The Federal Bar Association of New York, New Jersey & 
Connecticut now salutes the Chairman of its Committee on 
the Law of the Theatre for his learning and distinction in 
the practices within the cognizance of his Committee, and for 
his contributions to their successful advancement, and for his 
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encouraging of cordial cooperation and abet among the 
subjects of its attention. 

The Association recognizes the outstanding service of the 
experienced members of the Committee. They have built a 
stockpile of know-how that has made the enigma called 
“Show Business” more intelligible to those engaged in it, or 
dealing with it. Furthermore, they are helping to supply the 
entertainment industry with better prepared and more qualified 
executives to administer it. 

And so, we welcome with pleasure and appreciation this 
new addition to our bookshelf—-The Business and Law of 
Music. 


VARIATION I 


Music Publishing 


Chapter I 
INTRODUCTION 


Ee | 
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By 
Bernard A. Grossman 


Past President, Federal Bar As- 
socialion of New York, New Jer- 
sey & Connecticut; Chairman, 
Committee on The Law of the 
Theatre. 


7 pe, 

Music is Big Business. 

It is not merely a means of communication by melody and 
rhythm. It is more than singers and singing, and dancers and 
dancing. 

It is Big Business. 

Without music there could be no concert programs, no 
ballet, light entertainment or grand opera. There would be 
no need for designers to create scenery; nor for carpenters 
and painters to set them, costumers to dress them, agents to 
discover stars to shine in them, entrepreneurs to present them, 
angels to finance them, nor theatres to house them, theatre 
parties to enjoy them. 

There would be no need for ballrooms, dancehalls and 
hostesses. Dance classes, music schools, chorus boys and 
chorus girls would be a matter of the future. There would 
be no place in the world for the Beatles, the Hootenannys 
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and the Ilullabaloos, and the cults that worship them. Nor 
would there be musical advertisements to smoke by or to 
drink to, big-name-bands to spread happiness on the college 
campuses, long-hair orchestras for which to put on your white 
tie and tails, critics and columnists to recommend the best 
radio frequency or television channel to serve your interest, 
convenience and necessity. 

There would also be no ASCAP, AGMA, AGVA, BMI, 
MO of N. Y., and MO of the U. S. A, AFM or a Local 802, 
or a NABET, and no other combinations that spell out ac- 
tivities that rest on music. Without all of the above, this text, 
on The Business and Law of Music, and the Committee's 
best-seller of last season on Financing a Theatrical Production 
would have arrived before the world was ready to welcome 
them. 

Yes, indeed, without music a lot of answers there are today 
could never have been in an era without music, when the party 
of the second part pops that inevitable “What'll we do tonight” 
which is so integral a part of the healthy body, and so essen- 
tial to the health of the entertainment industry. 

This volume on The Business and Law of Music deals with 
the activities that commercialize the melodics and the rhythms 
on which all this excitement is sustained. These activities are 
endowed with a spirit, an intelligence, and a distinctive beat. 
In the pages that follow, our Committee on The Law of the 
Theatre has tried to capture the rules of conduct peculiar to 
this world, and has tried to show wherein courts that are 
now solving other controversies that grow out of civilization 
are classifying and dealing with the up and down beats and 
dynamics of music. 


Chapter IT 


MUSIC PUBLISHING 


By 
Leon Brettler 
Executive Vice-President, Sha- 


piro, Bernstein & Co., New York 
City. 


While the subject of these papers is both the law and 
business of music, my role is to outline the business of music 
publishing, though it is thoroughly inter-related with, and 
dependent on, the law. 

A publisher’s job is to make songs popular. His business 
is to develop a catalog of popular material and earn money. 
hopefully a large profit for his writers and his company. 

A publisher's raw material is an intellectual creation, a mu- 
sical composition in respect of which he acquires the neces- 
sary rights from the writer. The relationship between a pub- 
lisher and his writers is of utmost mutual importance. The 
publisher must do everything he possibly can to promote and 
exploit the works of his writers. The publisher assumes a 
strong moral responsibility to protect his authors in every 
way possible, and earn as much revenue for them as he pos- 
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sibly can. He frequently becomes a good friend, confidant 
and counselor in the overall development of a writer’s career. 

To be effective over a long period of time, rather than just 
occasionally lucky, a publisher must use all the knowledge, 
judgment and financial resources his firm can command, both 
in selection of his songs and in his efforts to achieve wide- 
spread popularity on his material. Top promotional effort 
can be very expensive and always requires. skill and imagina- 
tion. 

The copyright law created the legal foundation of the 
music publishing business. Science has broadened the markets 
for music, and provided many relatively new opportunities. 

‘At the turn of the century publishing involved only sale of 
sheet music, promotion of live performances to vaudeville and 
other relatively small audiences. 

Today, science has changed the historic role of a publisher 
because it has given us tremendous opportunities to use and 
promote music through exceptionally fine recordings, radio 
and T.V. broadcasts, films, and musical shows. 

What the future will bring, no one can tell, but such devel- 
opments as world-wide telecasts through satellites, and devel- 
opments in political science, such as the European Common 
Market, and possible future copyright treaties with the Iron 
Curtain countries can only mean exciting new opportunities 
and challenges for the entire music industry throughout the 
world. 

Publishers perform a very important role in the music in- 
dustry, in that they generally function as suppliers of musical 
raw materials to the ultimate user, such as performing artists, 
and producers of records, films, shows, and radio and tele- 
vision broadcasts. The interdependence between the supplier 
and the user has led to considerable vertical integration in 
the music industry. Today you find various users of music 
reaching down into the mines for their raw material, by 
owning their own publishing firms, and hoping that this will 

add to their profits. Sometimes this adds to their losses. 
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Many publishers, on the other hand, are climbing out of the 
mines and setting up, in a sense, their own music factories. 

Such an operation might include a number of writers and 
performing talents signed under exclusive contract to the or- 
ganization, as well as ownership of a record company and 
production of record masters for other record companies, tal- 
ent management, commercial jingle production, and various 
partnership-type deals with users of music. 

Whatever his management concept may be, a publisher 
must meet the challenges of a highly competitive atmosphere 
in a perpetual fad and fashion industry. 

A few publishers operate primarily in relatively specialized 
areas, such as show scores, while other firms specialize in a 
limited category of music such as country and western, folk 
or sacred material. Certain firms derive most of their income 
from selling teaching books, orchestrations, and other sheet 
music, primarily for the educational market. Many publish- 
ers, however, operate all over the lot, and move into many 
fields, wherever their judgment and instinct suggest the pos- 
sibility of a hit and a profit. 

At a recent Congressional hearing on record industry prac- 
tices, an attorney, trying to summarize existing conditions, 
stated that “everybody tries everything, and the result is a 
bucket of worms”. In a “bucket of worms”, you see a lot of 
movement without any set direction, and if you can tell which 
is the head and which is the tail, I guess you would see a lot 
of red faces. 

Let’s turn now to some statistics of the business. Each year, 
roughly 30,000 songs are recorded and released on single 
records in the U.S.A. by outfits ranging from major record 
companies to private individuals. It may be interesting to 
know that during the year 1962, 85,325 musical compositions 
were deposited for copyright purposes in Washington. Prob- 
ably several hundred thousand other songs are written each 
year, but no one apparently will invest the four dollars re- 
quired to copyright them. 
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Despite these odds, each year a number of songs really 
become fantastic world-wide hits, and the writer and pub- 
lisher may, if the publisher knows his business, find a pot of 
gold at the end of the rainbow. There are some publishers 
who consistently come up with winners and overall good re- 
sults, and others who get lucky from time to time. But, gen- 
erally, there is no rainbow. Songs often produce only a pit- 
tance, and frequently a loss on which the writers earn little 
or nothing and the publisher doesn’t recoup his direct ex- 
penses, such as cost of demonstration record, advances to 
writer, ads, and other promotional expenses, not to mention 
his constant daily overhead. The incentive to everyone in the 
game is to earn current income and develop standard songs 
that will live and earn revenue over the life of the copyright. 

Since there are thousands of publishing firms in the U.S.A., 
it is logical to ask whether publishing is so profitable that it 
warrants so many publishers? One reason for the prolifera- 
tion of publisher names is that frequently a number of dif- 
ferent firms operate under one overall management, because 
they have either been purchased over the years, or set up for 
various other purposes. Another reason is that forming a mu- 
sic publishing firm is very simple, and to the unwary, very 
tempting. Initially, firms can start up with very little capital. 

Many attorneys know that often the only space required is 
a file drawer in their office and a telephone answering service. 
They also know that sometimes the results don’t even warrant 
using up this little space. Many writers who form their own 
firms, sometimes as a vehicle to control their copyright re- 
newals, find out that their net income goes down instead of 
up, and eventually make arrangements with reputable pub- 
lishers to handle their catalogs. 

Actually, it is quite difficult to run a really sophisticated, 
money-making publishing operation. It requires experience, 
know-how and capital. In addition to requiring a staff of 
various talented personnel, there are innumerable technical 
matters that must receive constant attention in order to ag- 
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gressively obtain the maximum effectiveness and revenue from 
the operation. In fact only a relatively small number of firms 
have managed to survive over the years, and develop into 
really solid financial enterprises. While, from time to time, 
some extremely capable new publishing firms appear on the 
scene, each year many more firms are sold, or like old soldiers, 
fade away or go bankrupt. 

Financially, publishers obtain revenue from various sources. 
Among the most important are performing fees, royalties from 
records, licenses of various kinds, such as for films and com- 
mercial parodies, sale of sheet music, as well as income from 
all of these sources in various foreign countries. 

The highlights of many of these phases of the music busi- 
ness will be covered in succeeding chapters, authored by some 
of the leading experts in the respective fields. 


+ 


Chapter III 


FOREIGN PUBLISHING 


By 
Walter Hofer 


Co-Chairman, International Rec- 
ord & Musie Men’s Club, New 
York City; Member of the New 
York Bar. 


American music has been very important, not only in the 
United States but throughout the world. During the last 50 
years European publishers have had greater interest in Ameri- 
can music because of the possible financial rewards that they 
expect to realize by the use of the American musical product. 
It appears that it has been only recently that the foreign 
countries have really been able to develop indigenous prod- 
uct. Even this indigenous product is a crude imitation of 
the music business as we know it today in America. 

The attitude of American publishers that the advance is 
the only thing that the American publisher will ever receive, 
once a song or a catalogue has been placed for foreign ex- 
ploitation, has long been overcome. The feeling that world 
assignments are better than individual territorial assignments 
is also something that is slowly changing. Slowly but surely, 
American publishers are now breaking down the territories of 
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the world in order to get greater exploitation. Today’s con- 
tracts specify either individual countries or a combination of 
countries with similar taxes, similar languages or combination 
of societies. For example, we may specify the German speak- 
ing countries, Germany, Austria and Switzerland; the Bene- 
lux countries, Belgium, Holland and Luxemburg; the Scandi- 
navian territories, Norway, Sweden, Denmark, Iceland and 
Finland. Over the past years combination has been reduced 
and the attempt by the foreign publisher to obtain larger terri- 
tories has been greatly opposed. 

It is the feeling of the learned American Publisher to at- 
tempt to create a copyright in smaller territories, after find- 
ing that there is a certain amount of leakage between coun- 
tries and that. such leakage results in the development of 
copyrights from one country into another. As a result of this 
type of procedure, a copyright that may have meant very 
little in most parts of the world may suddenly develop into 
a valuable piece of material because of some activity some- 
where around the world. Modern means of communication, 
the point of radio stations which beam in many languages, 
American Armed Forces radio, which services communities 
outside the U. S. A., the Voice of America and so on, have 
been important in the development of these copyrights. 

Almost all of the countries belonging to the western world 
have their own performing rights societies. In many cases, 
they are controlled by government, directly or indirectly, and 
constitute a complete monopoly. The majority of societies 
throughout the world are similar. However, accountings may 
vary. Contrary to the U. S. A., there are many territories where 
performances are counted and paid for even where it involves 
the smallest cafe in the country. It is a requirement of a mu- 
sician or bandleader to catalogue each and every musical 
composition that he plays and to submit the same to the local 
society for logging. Should he fail to so submit a catalogue, 
the performer would be liable for punishment, usually in the 
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form of suspension from playing for money. These punish- 
ments range from a warning the first time, suspension for a 
day, a month, a year and if really drastic, for a lifetime. It 
can be said that the over-all society finds it necessary to pay 
anywhere from 25% to 40% for overhead expenses. These, of 
course, are first deducted before distributions are made. 
There are there, as there are here, provisions for seniority, 
available for local publishers. 

There are mechanical collection societies which now num- 
ber three, and there is also a mechanical performance society 
which would have to be dealt with separately. 

I think we are most familiar with performance income. 
There are several conventions presently in existence where- 
under American performances are paid into either ASCAP or 
BMI or SESAC, However, if an American publisher were to 
assign his song, performances as well as other royalties would 
have to be divided. There are several possibilities of division 
and it will vary, for example, according to the London Con- 
vention or the Stockholm Convention, or several other Con- 
ventions. For instance, the normal situation is division of 
performances into 12ths. 6/12ths automatically goes to the 
writers, and the other 6/12ths are divided between the pub- 
lishers. However, there are certain instances where there may 
be divisions of 8ths, 3/8ths going to the writers, 3/8ths to the 
European publisher and 2/8ths to the American publisher. 
The question, of course, that must be asked is whether or not 
the division is according to any of the Conventions and then 
to discover how these Conventions work. 

Mechanical royalties differ greatly outside the U. S. A. 
The mechanical royalty in Australia is 5% of retail selling 
price. The mechanical royalties in Europe, outside of Eng- 
land, is 8% of retail selling price. Therefore, a record selling 
for $1.00 would have an 8% mechanical rate, which is then 
divided among the publishers. Should you or your client sub- 
publish, the mechanical royalty would be divided on a 50/50 


14 THE BUSINESS AND LAW OF MUSIC 


basis. In fact, it can be said, if you sub-publish, the standard 
arrangement is a 50/50 basis of all earnings with each of the 
parties paying their respective writers, that is, the American 
publisher pays his writers, the foreign publisher pays his. 

Your standard agreement sheet music-wise is usually based 
upon 10% of retail selling price. 

Now we come to the numerous variations which can exist 
where American publishers will say, “we do not want the 
foreign publisher to collect mechanical royalties on the origi- 
nal American recording for which we have extended efforts, 
and therefore we eliminate his right to collect. We would 
only like the foreign publisher to earn money for that which 
he has done.” 

We now come to the question of whether or not we must 
do the same thing with performances, and, here, of course, 
the question varies greatly. The printing of sheet music is of 
utmost importance in territories outside the U. S. A., the 
reason being that there are too few radio stations to compete 
for performances. It is therefore necessary to get the live 
performance in order to get performance credits and pay- 
ments. You can have a major song, a number one song in 
Germany, and if there is no sheet music and no live per- 
formance, you may realize an income of $20. 

Originally a copyright often was assigned for the term of 
copyright. Today this varies into numerous different types of 
arrangements, from six months to the 28 year term. This is a 
matter of negotiation. It is an important consideration that 
the American publisher re-acquire the rights to his song if the 
foreign publisher is unable, unwilling or incapable of exploit- 
ing the copyright. 

The term of assignment will vary according to the terms 
and conditions of an agreement. Of course, a question often 
arises in a contract as to the term of copyright when the Amer- 
ican publisher has assigned the copyright for the full term of 
copyright within the country where the sub-publisher may be 
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located. Most countries of the world, excluding the United 
States, provide a term of copyright of lifetime of the last living 
author, plus 30 to 50 years. It is therefore quite possible that 
the copyright can remain assigned and valid in foreign coun- 
tries for many years beyond the term of the current American 
copyright. It is therefore to be noted that many prominent 
authors or composers whose works fall into the public domain 
in the United States, upon expiration of their copyrights, still 
receive copyright protection outside the United States for 
many years after American rights have expired. 

One of the most important problems that should be men- 
tioned is whether or not to file for copyright protection out- 
side the U. S. A. We are all familiar with the two copyright 
conventions, the Berne and the Universal Copyright Con- 
ventions. Many countries are signatories to either or both of 
these conventions. The U. S. A. is not signatory to the Berne 
Convention and therefore grants protection under the Uni- 
versal Copyright Convention, not Berne. However, there 
are certain countries of the world which are signatories of 
Berne and not the Universal Copyright Convention. There- 
fore, confusion does exist and it may be necessary for the 
American publisher to secure copyright in a Berne Convention 
country as well as the United States. 

The recognition of the American copyright in certain ter- 
ritories is very much in doubt. A typical example is the Philip- 
pines, where bootlegging is devastating and unfortunately 
American publishers have done very little to protect them- 
selves, I use this territory as an example because there is a 
means of protection, namely, that on most important copy- 
rights you can get a copyright in the Philippines although you 
are a foreign owner. 


As to the general contract provisions which are normally 
found in a sub-publishing agreement, in addition to the pro- 
visions as we have mentioned before, we seek to make sure 
that our song will be copyrighted by the sub-publisher in his 
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territory. We also endeavor to have any new material, 
adaptations, arrangements, etc. copyrighted in the name of 
the original publisher. The question of granting exclusive 
license rights to a sub-publisher is of great importance, the 
point being that in certain cases the American publisher pre- 
fers to reserve to himself the rights, not only to grant world- 
wide mechanical licenses, but also worldwide synchroniza- 
tion licenses. In most cases, however, the American company 
will grant the foreign company an exclusive license for me- 
chanical reproduction within a specific territory. It certainly 
makes it much easier for the local company to enforce its 
rights to collect mechanical royalties. 


Accounting from foreign publishers is of the essence of any 
agreement. It is noteworthy that many contracts still do not 
contain provisions that accounting is to be made from source 
of earnings, By this I mean that we grant certain publishers 
numerous territories on a 50/50 basis. In the absence of re- 
striction against assignment in the original agreement between 
the American publisher and the foreign sub-publisher, they 
might be able to reassign rights to sub-publish to a secondary 
sub-publishing agreement on a 50/50 basis, thereby cutting 
down our royalties in half. I think many attorneys have seen 
this happen and have attempted to prevent this and also to 
educate their clients accordingly. 


It is essential to remember that there are many areas of the 
world to this date where mechanical royalties are not paid 
unless the American publisher is represented within the terri- 
tory. He may be represented by a sub-publishing agreement, 
he may be represented by a mechanical collection society, or 
in the rarer cases of the major companies, may receive a li- 
cense directly from such company, At times, the foreign com- 
pany may pay mechanical royalties at a rate much lower than 
is commonly required within the country. That is, a company 
will send a standard 2¢ license to the American publisher 
while on the other hand the local company is required to pay 
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to the local sub-publisher twice or more than twice the 
amount offered to the American publisher. If you will re- 
view your client’s files, you may on occasion find this type 
of license, 

There has come into vogue the jointly owned firm, whereby, 
in lieu of an advance or some other consideration, a foreign 
company offers the American company a firm owned on a 
50/50 basis by the American and foreign companies. Un- 
fortunately, at this time we cannot go into the tax ramifica- 
tions thereof. Suffice it to say that in many territories of the 
world agreements of this type are prohibitive, tax-wise, but 
more importantly, we now find ourselves with restrictions in 
many areas of the world where these firms, since they are in 
part owned by a foreigner, cannot obtain membership in the 
local society. This is a tremendous argument which again has 
been used for the benefit of certain parties. The requirement 
of the societies would be that prior to membership being 
granted to such a company, they would be required to publish 
a certain amount of indigenous material. In England, for 
example, there would have to be earnings of at least £1000 on 
material indigenously created in England before membership 
could be established. Yet, in Germany, the rule is even more 
severe. You cannot become a member of the society; how- 
ever, Gema, the German performing rights society, cannot re- 
fuse to pay performances to such a company although it is 
not a member. 

In most cases, however, taking taxes into consideration and 
also the fact that copyrights can revert within a shorter period 
of time than term of copyright, the aspects of advantages of 
firms is not as great as it would seem, The same results can 
be obtained by other methods. 

In conclusion it may be said that American musical material 
is of vast importance outside the United States. Further, 
foreign income which may be realized is substantial enough 
to have the American publisher concern himself directly with 
exploitation abroad. I have been involved in too many situa- 
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tions where royalties on songs out of Europe have been in the 
five to six figures. It is therefore essential that careful atten- 
tion is paid to this situation and that all attempts be made to 
protect the copyright, not only in the U. S. A., but throughout 


the world. 


VARIATION II 


Phonograph Records 


Chapter IV 
MUSIC—DOMESTIC PHONOGRAPH RECORDS 


By 
Charles B. Seton 


Co-Chairman, Copyright Lunch- 
eon Circle; Member of the Firm 
of Rosen, Seton & Sarbin, New 
York City. 


Ladies and Gentlemen of the jury, I speak now in behalf 
of my clients, the phonograph records. Those constantly 
berated and maligned “parts of musical instruments serving 
to reproduce mechanically the musical work” have been the 
prime target of blame in the music world for practically 
everything from juvenile delinquency, the birth of rock and 
roll, the twist and beatnik folk singers to the death of the 
music publishing business, as it used to exist, the demise of 
live entertainment, and the major cause of unemployment 
among musicians and vocalists because they are supplanted by 
this canned music, et cetera and ad infinitum. 

For I say unto you that this poor innocent helpless slab of 
plastic is oft begot under the most unauspicious and illicit 
circumstances, too frequently conceived by poor souls, literally 
and figuratively, in some wretchedly electronically cluttered 
cellar, out of wedlock (and in these instances it is the license 


21 


22 THE BUSINESS AND LAW OF MUSIC 


from the American Federation of Musicians which determines 
the legitimacy). It is the mother (and I am now speaking 
technically) which is not always known, by reason of the 
increasingly complicated electronic processes which have 
been developed. Particularly since the development of stereo 
techniques, there is not infrequently the overlaying of vocal 
tracks on basic sound tracks. As to the father, contrary to 
normal social mores, so many persons frequently make claim 
to the offspring (when a hit is involved) that it is a puzzle- 
ment as to how many of these geniuses actually should be 
given the sole credit claimed for the million-selling record. 

In fact, if one starts to analyze some of the interconnecting 
links, particularly in the field of popular records, whereby in 
some instances the producer of the record may have an inter- 
est in various corporations, the one owning the artist, the 
one managing the artist, that which owns the publishing firm, 
the one producing the record and possibly in the one press- 
ing, distributing and/or promoting the record, one is tempted 
to abandon heterosexual analogies and to consider the repro- 
ductive faculties of some of the lower forms of life, particularly 
the self-sufficient, self-contained and self-reproducing capac- 
ities of the amoeba and other unicellular animals in the phylum 
of the protozoa. 

I urge, without qualification, that the phonograph record 
has been by far the most significant development in the entire 
business of music within the last 100 years. I am not astig- 
matic in this view and I do not give exception to the develop- 
ment of the sound film, radio or television. 

If you will recall the first sound films, and I refer back more 
than three decades, the vitaphone process involved the play- 
ing of a form of phonograph record in synchronization (more 
or less) with the showing of the picture images on the screen. 
When you consider the growth of radio, with the many thou- 
sands of stations, large and small, day and night, throughout 
the length and breadth of the land, I put it to you that the 
basis of programming of every radio station in the country, 
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with hardly an exception, is the constant performance of 


phonograph records. This is even more true today than 10, 
20 or 30 years ago. 


The real miracle of the phonograph record industry is the 
fact that it has been able to flourish, which is a modest undeyr- 
statement, under what objectively might be considered chroni- 
cally adverse conditions. Yet every new impediment has been 
overcome and somehow, in some way, by someone smart 
enough, every seeming adversity has been transformed in 
Cinderella-like fashion, to a new and greater success. May I, 
as one who has been somewhat acquainted with the joys and 
sorrows, the set-backs and victories, of many persons and cor- 
porations in the phonograph record industry, pay my respects 
to the initiative and resourcefulness of a great number of the 
persons who have been associated with various aspects of the 
ever-growing record industry. 

To attempt to maintain oneself as a capable, knowing attor- 
ney in the record field, it is truly necessary to get up early 
each morning to keep up with the thinking of your clients, the 
activities of their competitors, the ever-changing problems 
with the suppliers, and the revolution which is going on in 
connection with the distribution and merchandising processes. 
It is not only necessary to read, analyze and understand the sig- 
nificance of the legal claims made, the court decisions, the 
settlements, the law review articles, news and comments, the 
half dozen books on copyright written during the past decade 
and some of the scholarly studies of various aspects of copy- 
right law which have been prepared under the auspices of the 
U. S. Copyright Office. It is necessary to follow the trade 
papers in the field. Many lawyers who serve the record in- 
dustry look primarily to Billboard and Cash Box, because in 
this field, which keeps growing like Topsy, it is vital for the 
attorneys to keep up, as best possible, with the constantly 

new and changing developments in every aspect of the pro- 
duction, distribution and exploitation of phonograph records. 
It has been in the last 20 years, since World War II, that the 
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record business changed from being primarily in the hands of 
three major and three minor companies, to an industry of 
hundreds of independent companies. Fifteen years ago there 
was the famous battle of the speeds, with Victor’s success in 
establishing the 45 to replace the 78 for the single popular 
record, and with Columbia emerging victorious with the 3314 
long playing album record. 

It has been during the Jast 10 years that rock and roll music 
took over the field of single records, with the primary market 
being teenagers up to 17. It has been increasingly apparent 
during the last five years that most albums are purchased by 
the age group of 17 through 21. 

I urge you to consider that it was Jess than 90 years ago, in 
1877, when Edison first reproduced sound by using tin foil 
cylinders, and called his invention the “phonograph”. The age 
of cylinders lasted until approximately 1912, when the 78 
rpm records took over, and stayed the basic phonograph 
record speed until 15 years ago. 

We are faced with the remarkable fact that prior to 1909, 
the court held, in White Smith Music Pub. Co. v. Apollo Co.,* 
that mechanical devices for reproducing music (and that in- 
cludes engraving of music on a phonograph record or cylinder, 
as well as the punching of holes in a player piano roll) did 
not constitute copies of a song. It was in 1909 that a new copy- 
right law, containing a Section 1(e), gave recognition, status 
and protection to the owner of copyrighted music so far as 
phonograph records are concerned. Interestingly enough, the 
copyright law does not even mention records or piano rolls, 
but merely uses the term “parts of musical instruments”. In- 
deed, it was of great concern to the lawmakers that no piano 
roll manufacturer or record manufacturer should have a mo- 
nopoly in connection with any particular musical composition, 
and there is a special provision to protect against such monop- 
oly which is known as the “compulsory license” clause. This 
clause is hardly ever used. I venture that it has not been used 


* 209 U.S. 1 (1908). 
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with respect to one millionth of one percent of the phono- 
graph records which have been manufactured in the United 
States. The effect of this clause, however, has been of incalcu- 
lable influence in shaping the trade practices and usages, as 
well as the business structure, of the phonograph record in- 
dustry. 

For all practical purposes, there has been no legislation 
affecting the use of music on phonograph records since 1909, 
the days of piano rolls, cylinder records and the hand-wound 
machine, with the dog looking at the horn. There has been 
no basic supporting or modernizing legislation for more than 
50 years. Tremendous changes have taken place: acoustical 
recording and reproduction to electronic processes, changes 
in record speeds, the advent of sound films, of radio and of 
television, with thousands of radio stations playing phono- 
graph records day and night, incessantly, without a “by your 
leave” or penny tribute to the record company manufacturer. 
There have also been developments in the juke box industry. 
Record clubs have been established by three of the largest 
record manufacturers, accounting for a sizable share of the 
total record market. Various exploitation problems have 
arisen, including payola, freebees, hypes and other practices 
of varying degrees of legality. 

A most exciting revolution has been going on in the field of 
record distribution. New merchandising techniques of mass 
marketing, discount stores and supermarkets have led to a 
power struggle between the regular distributors and the rack 
jobbers, whereby in one month we find rack jobbers buying 
control of distributors, and in another month the trend is for 
distributors to buy out rack jobbers. It is increasingly obvious 
that the traditional methods of record distribution and in- 
ventory systems are preposterously outdated, and must be 
supplanted by modern distribution procedures including auto- 
mation. Record producers have complained about unions, 
taxes, and foreign records. Many publishers feel they cannot 
exist unless they have their own record business. Record com- 
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panies say they cannot exist unless they have their own 
publishing firms. The lawyer and accountant for the success- 
ful artist say he cannot exist unless he has his own publishing 
firms and record company. 

In the face of numerous problems, of which those men- 
tioned are just samples, I give you the following estimates, 
based on as reliable sources as are available, with respect to 
the phonograph record business. Almost every year in the 
past two decades has shown a sharp percentage and dollar 
increase in the record industry. Gross sales have increased 
6% times from 1945 to 1962 from 99 million dollars to 651 mil- 
lion dollars. In the last decade, gross billing has more than 
tripled from 195 million in 1954 to 651 million in 1962. These 
figures are considered by many to be merely a portent for the 
future for the greatest growth potential in the history of the 
record industry, as millions of post-war children are growing 
into the prime record buying ages. One of the key points of 
discussion is when, on a sound actuarial basis, the record in- 
dustry is likely to have an annual volume of one billion dollars. 

Phonograph records are certainly an increasingly significant 
part of the business of music. The phenomenal growth of the 
phonograph record industry constantly presents stimulating 
and challenging legal problems. The attorney then may be of 
great assistance to his client for whatever problem, old or 
new, presents itself tomorrow. 


Chapter V 


INTERNATIONAL ASPECTS OF THE 
PHONOGRAPH RECORD INDUSTRY 


By 
Sidney A. Diamond 


Counsel to London Records, Inc.; 
Member of the Firm of Kaye, 
Scholer, Fierman, Hays & Han- 
dier, New York City. 


Almost from its earliest days, the phonograph record indus- 
try has functioned on an international basis. When the flat 
disk record began to replace the more cumbersome cylinder 
at the turn of the century, the finished product rapidly be- 
came standardized. Manufacturers throughout the world 
adopted the same processing techniques in their plants. It was 
recognized almost immediately that one company’s master 
recording could be used by any other company to manufac- 
ture exact replicas of the original company’s records. The 
procedure of sending duplicate master recordings to foreign 
countries was much more economical than shipping quantities 
of finished records. Today, when recordings are made on 


1 For the history of the industry, see Gelatt, The Fabulous Phono- 
graph (1955). 
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magnetic tape, international transactions are even easier. A 
duplicate master tape can be sent by airmail anywhere in the 
world in a matter of hours for use in the production of phono- 
graph records that are indistinguishable from the original 
except that they frequently bear the local manufacturer’s 
trademark on their labels. 

Complex interrelationships among phonograph record 
manufacturers in various parts of the world characterize the 
international aspects of the phonograph record industry. Since 
these relationships are a matter of contract, there are frequent 
changes and anyone lacking an intimate knowledge of the 
business is likely to be misled by the fact that some of the 
best known trademarks in the business identify entirely dif- 
ferent companies in many foreign countries. 

For example, English recordings released in their own coun- 
try on the “Decca” label appear on the United States market 
under the trademark “London.” Records released in the 
United States under the trademark “Decca” generally are 
available on the English market as well, but in England they 
bear the trademark “Brunswick,” which over there is a label 
that belongs to The Decca Record Company Limited. For 
many years RCA had a reciprocal arrangement with The 
Gramophone Company Limited of England, known as HMV 
because of the famous slogan, “His Master’s Voice.” This 
arrangement was discontinued quite some time ago and one 
of the results is that records made by RCA in the United 
States and released here on the “RCA Victor” label cannot be 
found on the English market with the familiar dog and horn 
trademark and the slogan “His Master’s Voice”; instead, they 
are manufactured and sold in England as “RCA” records. 

The types of agreements between various manufacturers in 
the phonograph record industry vary enormously, First, 
United States manufacturers may be considered as licensors 
and also as licensees. Some agreements are reciprocal, i.e., 
each company grants rights to the other. Some are unilateral. 
Many agreements apply only to a limited area, which may be 
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just one small country. Others cover the world outside the 
United States, or sometimes outside the United States and 
Canada. In between, there are all sorts of variations. Also, 
the agreement may apply to the entire catalogue of a phono- 
graph record manufacturer. It may, on the other hand, include 
just one particular record or a group of specific records. It 
may, however, consist of a serics of options on future record- 
ings. Sometimes it is limited to the records of one or more 
specified artists. 

The basic terms of any such agreement must cover certain 
essentials. Typically, the agreement is a combination of a 
lease and a license. The duplicate master recordings, in what- 
ever physical form they may be supplied, are leased as items 
of personal property. In addition, the intangible rights in the 
sound recordings themselves are licensed to the other con- 
tracting party. It is essential to bear in mind that these in- 
tangible rights are those in the particular performance which 
is embodied in the recording, as distinguished from rights in 
the musical composition itself. The music may or may not be 
subject to copyright. For the moment that does not concern 
us. The phonograph record manufacturer deals with rights in 
the performance of that music by the recording artists. 

Ordinarily, these international contracts provide for pay- 
ment on a royalty basis. In the vast majority of cases, the 
royalty is a percentage of the retail list price, a familiar con- 
cept in the industry because this also is the basis on which 
most artists’ royalties are calculated. At one time, it was more 
common to provide for the payment of a so-called pressing 
fee, which by custom was almost invariably 5%, plus what- 
ever was the actual obligation for artists’ royalties on that 
particular recording. In recent years, the trend has been in 
the direction of providing for an inclusive royalty out of which 
the licensor obligates himself to pay whatever may be re- 
quired to the recording artists. These overall royalties gen- 
erally range anywhere from 7 to 10% and sometimes even 
higher. 
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One rather curious provision found in almost every agree- 
ment of this type is a clause providing that the royalty is to be 
paid only on 90% of the records sold. This originated as an 
allowance for breakage back in the days before nonbreakable 
plastic became the standard material for phonograph records. 
Although the reason for the provision has vanished with the 
disappearance of the 78 r.p.m. shellac record, the 90% clause 
is so deeply ingrained in the structure of the phonograph 
record business that negotiations for royalty rates invariably 
take it into account and it is a very rare contract, indeed, 
which omits this provision. 

The royalties discussed thus far were provided as compensa- 
tion to the original manufacturer for the use of the master 
recording, which he owns, and to take care of his obligations 
to the recording artists who customarily are paid on the basis 
of records sold. There are other royalties to be considered, 
particularly copyright royalties on the music or other material 
embodied in the recording. Since the licensee ordinarily 
manufactures his own records from the duplicate master tape 
in his own country, it is the copyright proprietor in that coun- 
try who must be satisfied. The standard provision is that the 
licensee must take whatever steps are necessary to obtain 
copyright licenses and the obligation to pay copyright royal- 
ties is one that the contract imposes on the licensee. 

One other type of royalty must be taken into account when 
the recordings originate in the United States or Canada. This 
is the obligation to make payments to the Musical Perform- 
ance Trust Fund with respect to each record sold. The Trust 
Fund was originally set up as the result of negotiations with 
the American Federation of Musicians and is sometimes erro- 
neously called AFM royalty. Where the original recording 
was made in the United States or Canada and is subject to this 
Trust Fund payment because AFM musicians were used, the 
contractual obligation is customarily on the licensee under the 
agreement. In other words, the licensee must pay the licensor 
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an additional royalty which is equal to the amount the licensor 
is obligated to turn over to the Trust Fund. 

Payment provisions vary from case to case. There may be 
a provision for an advance against royalties. On the other 
hand, the licensee may guarantee a minimum royalty per year 
or over the term of the agreement. Many agreements simply 
provide for the payment of royalty without any advance or 
minimum guarantee. 

The question of what trademark shall appear on the li- 
censee’s label is a matter of increasing concern in the industry. 
If the licensor has sufficient bargaining power he may insist 
that the licensee “give him his own label,” ie., that the licensee 
use the same trademark that the licensor uses to identify the 
records in his home country. If this is not done, the choice 
of label is left to the licensee, but frequently it is provided 
that “label credit” will be given to the licensor, so that a 
legend along the lines of “a [ ] recording” 
will appear on the label of the record produced by the licen- 
see, with the blank filled in by the trademark used by the 
licensor in his own country. 

Provision for the use by the licensee of a trademark belong- 
ing to the licensor creates problems under trademark law in 
each individual country which is covered by the agreement. 
The details of these problems are outside the scope of this 
paper. Generally, however, it is essential to the validity of a 
trademark license under the law of practically every country 
which recognizes the possibility of trademark licensing that 
the licensor control the nature and quality of the goods bearing 
the mark. This is a relatively simple task in the phonograph 
record industry because the licensee simply manufactures 
records from duplicates of the licensor’s master record- 
ing and the only real question, therefore, is to make certain 
that the licensee’s finished product is of acceptable quality. 
Some countries require that trademark licenses be recorded 
and these local requirements must be taken into account 
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whenever provision is made for the use of the licensor’s trade- 
mark by the licensee. 

Each agreement, of course, must contain a provision for its 
term. These vary greatly. A typical arrangement would be a 
term of three years with two renewal options of one year each. 
Sometimes the right to exercise the option to renew is subject 
to a minimum level of performance by the licensee. This may 
be expressed in terms of royalties earned or number of records 
sold. 

The provision for accountings is obviously an important 
detail. Many international agreements provide for payments 
on a semi-annual basis, although some call for quarterly ac- 
countings, which is the more familiar arrangement, for ex- 
ample, in domestic copyright licenses. Since international 
problems are involved, the question of the currency in which 
payment is to be made must be considered. Remittances 
ordinarily are not the major problem in the phonograph record 
industry that they may be in the motion picture industry, 
but many phonograph record agreements do provide that in 
the event the licensee is unable to transfer funds to the licensor 
because of governmental restrictions, the amounts due are to 
be deposited in the licensee’s country in a bank account 
opened for and in the name of the licensor. 

Finally, there must be a provision for the territory that is 
covered by the license. As indicated above, this ordinarily is 
for a single country or group of countries. As in the music 
publishing and other industries, dividing a single country 
into parts is almost never attempted. Rapid political changes, 
especially in Africa, indicate the advisability of specifying the 
territory in terms that will avoid ambiguity if a country’s 
name or geographical area should be altered during the period 
the contract is in effect. 

Some idea of the types of agreements entered into in this 
industry and the problems they may cause will be found by 
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reviewing the Consent Decree in the antitrust case of United 
States v. Decca Records, Inc.” 

Section V(A) of that decree limits a lease or license of 
master recordings to three years, including renewal options. 
It goes on to require that any such agreement shall provide 
that the grantee must receive only individual options to 
acquire rights in individual master recordings of the licensor. 
Such options are to be exercised not later than 120 days fol- 
lowing their availability, and can extend only for a maximum 
period of one year, renewable for successive one-year periods, 
but in no event extending beyond the expiration date of the 
agreement itself. 

Under Section V(B), if a third party negotiates for the 
acquisition of rights to a master recording in which the con- 
tractual licensee’s rights have expired, or on which it has not 
exercised its option, the licensor is required to give the right 
of first refusal to the third party. 

A significant provision is set forth in Section V(C). This 
specifies that nothing contained in the consent decree “shall 
be construed to prevent the defendants from entering into any 
exclusive agreement . . . for the leasing of matrices or the 
licensing of the rights in matrices, including the right to dis- 
tribute records pressed therefrom in a specified area, provided 
that the agreement does not prohibit the importation of rec- 
ords into, or exportation of records from, the United States. ...” 

Aside from the Decca antitrust case, there has been very 
little litigation in the United States dealing with international 
aspects of the phonograph record industry. One recent case, 
Famous Music Corporation v. Seeco Records, Inc.,* raises 
some difficult questions which never were fully resolved be- 
cause the case was settled after an interlocutory decree pro- 
viding for an accounting had been entered. 


2 United States v. Decca Records, Ine, CCH 1952 Trade Cases Par. 
67,402 (S.D.N.Y. 1952). 


3 Famous Musie Corp. v. Seeco Records, Ine, 201 F. Supp. 560 
(S.D.N.Y. 1961). 
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The plaintiffs in the Seeco case were music publishers who 
sought to impose liability on the defendant phonograph rec- 
ord manufacturer for royalties under the U. S. Copyright Act 
based upon the number of records manufactured and sold in 
foreign countries by licensees of the defendant from dupli- 
cate master tapes which had been produced in the United 
States and shipped overseas in the customary manner. The 
District Court, brushing aside the argument that a copyright 
has no extraterritorial effect, held the defendant liable on 
the theory that the production of the tape in the United States 
was a necessary step in the foreign manufacture. The basis 
for the accounting evidently was that infringement of the 
United States copyright could be measured by the number 
of records produced in the foreign country. 

The interlocutory decree’ provided for damages in the 
amount of two cents on each record manufactured outside 
the United States, but this was limited to records “upon 
which royalties have not heretofore been paid to plaintiffs,” 
which presumably would mean that the defendant was not 
liable if its foreign licensees had followed the usual pro- 
cedure of taking out mechanical licenses in their own coun- 
tries from the local copyright proprietors who, in turn, would 
remit their contractual share to the plaintiff music publishers 
in the United States. 

Another puzzling aspect of the Seeco case is the fact that 
the Court ordered the maximum payment of eight cents per 
record with respect to those records manufactured in the 
United States by the defendant.* As already noted, however, 


4 The Court in Seeco recognized that this had been held in Capitol 
Records, Inc. v. Mercury Records Corp., 221 F. 2d 657 (2nd Cir. 1955), 
but evidently gave more weight to G. Ricordi & Co. v. Columbia Gramo- 
phone Co., 270 Fed. 822 (S.D.N-Y. 1920). 

5 Ciy. 137-52, §.D.N.Y., Interloeutory Decree dated December 15, 1961. 

6 17 US.C. Sec. 101(e) permits the court, in its discretion, to award 
treble damages in addition to the two-cent statutory royalty. See Dia- 
mond, Copyright Problems of the Phonograph Reeord Industry, 15 Vand. 
L. Rev. 419, 429 (1962), and cases cited at notes 56 and 57. 
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the Court ordered payment only of two cents per record for 
those manufactured outside the United States, 

The case caused a considerable amount of discussion at 
the time the decision was handed down. As stated earlier, 
since it was settled after the entry of the interlocutory de- 
cree, these controversial points have never been explained.? 

Phonograph records are treated very differently under the 
law in numerous foreign countries than they are in the United 
States. The most important difference is that there are many 
countries in which, under the local statute, copyright is rec- 
ognized in sound recordings themselves. This, of course, is 
a derivative copyright since it necessarily depends on a li- 
cense from the proprietor of the music or other work recorded 
(assuming, of course, that the underlying work is not in the 
public domain). That is not an unusual kind of situation; 
for example, think of a motion picture based upon a copy- 
righted play, a play based upon a copyrighted novel, etc. 
In each case, the derivative work is entitled to its own 
copyright, provided only that it was produced under license 
and not as an infringement. 

The existence of statutory copyright in records themselves 
means, first of all, that there are statutory remedies available 
for infringement against anybody who might attempt to du- 
plicate the recording. As a practical matter, this rarely oc- 
curs.° The more significant aspect of statutory copyright in 
most of the countries where it exists is the ability to collect 
fees for the use of phonograph records in broadcasting and 
other types of public performance. In England, for example, 


7 The most recent case dealing with international aspects of the 
phonograph record industry, however, reaffirms the territorial principle 
of copyright, holding that the release of a record in England does not 
operate to put the compulsory license provision of the U. S. Copyright 
Act into effect. Beechwood Music Corp. v. Vee Jay Records, Inc., 328 
F, 2d 728 (2nd Cir. 1964), af’g 226 F. Supp. 8 (8.D.N.Y. 1964). 


® But see Capitol Records, Inc. y. Greatest Records, Ine, 142 
U.S.P.Q. 109 (Sup. Ct, N. Y. Co., 1964). 
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where copyright in records has existed since 1911,° and is 
continued in the present British Copyright Act of 1956,!° an 
organization has been set up to collect performing fees for 
record producers from the British Broadcasting Corporation 
and other users of records. Similar arrangements exist in 
various other countries, notably on the European continent. 
Collections also are made for the use of records in juke boxes, 
cabarets, dance halls and other places of public performance. 
Remember that this is a royalty for the use of the record 
itself. It is entirely separate from and in addition to the 
royalty collected on behalf of the copyright proprietor if 
copyrighted music is involved. 

Some international phonograph record agreements take 
cognizance of the possibility of collecting broadcasting and 
public performance revenue. Where this is done, the con- 
ventional provision requires the licensee to remit to the 
licensor 50% of the performing fees attributable to the li- 
censors records. Since a specific count of actual uses or- 
dinarily is not available, it becomes necessary to devise a 
formula based upon the number of records sold on the theory 
that this is the fairest and probably the only practical way 
of reaching a proper ratio. 

The most recent development affecting phonograph records 
in the international field is the adoption of the Neighboring 
Rights Convention, an international treaty the text of which 
was agreed upon in Rome in 1961.1. This Convention lays 
down certain minimum requirements for the protection to 
be granted by each participating country to performing 
artists in their own performances, to phonograph record 


% Copyright Act, 1911, 1 & 2 Geo. 5, «. 46, see. 19. 
10 Copyright Act, 1956, 4 & 5 Eliz. 2, « 74, see, 12. 


11 See Libonati, Report on the Diplomatic Conference for the Adop- 
tion of an International Convention concerning the Protection of Per- 
formers, Producers of Phonograms and Broadeasting Organizations, 
House Committee Print (1962), which contains the text along with con- 
siderable explanatory material. 


ed 
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manufacturers in their recordings and to broadcasting organi- 
zations in their broadcasts. With respect to records, unau- 
thorized duplication is forbidden. There is also a provision 
for the payment of an equitable remuneration for the use of 
records in broadcasting or other types of public performance. 
This latter provision, however, is optional. It may be ex- 
cluded by any country at the time it ratifies the Convention. 

The Neighboring Rights Convention is the culmination of 
a long series of international meetings on the subject but it 
is too new to be able to predict exactly what impact it may 
have on the phonograph record industry of the world in 
general and the United States in particular. No action has 
been taken toward putting the machinery into motion to 
have the United States ratify this Convention. United States 
manufacturers therefore will have to face up to the fact that 
countries which have ratified the Convention may deny all 
protection to. U. S. recordings in their own countries. The 
extent to which piracy of recordings by unauthorized dupli- 
cation may result in certain parts of the world is uncertain 
but obviously it is a matter of concern. Moreover, Conven- 
tion countries whose legal systems permit the collection of 
fees for the broadcasting and public performance of records 
may deny that privilege to U. S. recordings until such time 
as the United States ratifies the Convention, 


In conclusion, it should be noted that the current program 
for the revision of the U. S. Copyright Act!® may have an 


12 


ie The Neighboring Rights Convention went into effect on May 18, 


18 See Copyright Law Revision, Report of the Register of Copy- 


rights on the General Revision of the U.S. Copyright Law, House 
Committee Print (1961); Copyright Law Revision Part oe Disensston 
and Comments on Report, House Committee Print (1963); Copyright 
Law Revision Part 3, Preliminary Draft for Revised U.S. Copyright Law 
and Discussions and Comments on the Draft, House Committee Print 
(1964) ; 8. 3008, 88th Cong., 2d Sess. (1964); H.R. 11947, 88th Cong. 
2d Sess, (1964). 7 
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important effect on the international aspects of the phono- 
graph record industry. Specifically, if the new legislation 
should provide copyright protection for sound recordings, the 
likelihood of retaliatory steps against U. S. recordings in 
Neighboring Rights Convention countries would be reduced 
sharply even though the United States might not yet have 
ratified the Convention itself. 


VARIATION III 


Theatre and Night Clubs 


Chapter VI 
TIN PAN ALLEY TO SHUBERT ALLEY 


By 
Paul J. Sherman 


Vice-President and Assistant to 
the Chairman of the Board of 
General Artists Corporation; 
Member of the Firm of Sherman, 
Barovick & Konecky, New York 
City. 


Jt has been said of late that our legitimate theatre is fast 
becoming a musical theatre. There is no doubt that there 
is a trend toward long-running musicals. Today, musicals 
such as “How to Succeed in Business Without Really Trying” 
and “A Funny Thing Happened on the Way to the Forum” 
and “Stop the World, I Want to Get Of” are setting records 
not only for the length of their titles, but are also bringing 
joy to their producers and backers by the length of their runs. 

We have also seen the development recently of the so- 
called dinner theatre operation, where a cut version of a 
broadway musical is presented to patrons at a restaurant or 
night club. Right now, one of our agency’s clients, Dick 
Shawn, is appearing in not one, but two such musicals (“High 
Button Shoes” & “Anything Goes”) in the same evening at 
the Thunderbird Hotel in Las Vegas. 
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The length of musical runs, their value in stock rights, 
record albums, and publishing rights, has led many a com- 
poser and lyricist from the confines of Tin Pan Alley to 
Shubert Alley in search of the pot of gold. 

The conception of our modern-day musical, ie., having a 
thoroughly integrated book with music and lyrics which carry 
forward the story, is generally attributed to the smash Rodgers 
and Hammerstein hit of the 1942/1943 season, “Oklahoma.” 
Presentation of a musical today represents the product of 
many creative forces; the source material, the writing of the 
book in close relation to the music and lyrics, the chore- 
ography and staging, the scenery and costumes, the orches- 
trating, the lighting. The list goes on and on, and indicates 
that the musical theatre is a collaborative effort on a major 
scale, The cornerstone of this collaboration is the bookwriter, 
composer and lyricist. 

Let us take a look at the customary contract arrangements 
and pitfalls when these collaborators get together. 

One of the first steps is the Collaboration Agreement. This 
is the contract which binds the creators to produce the show. 
It also sets forth what happens if the musical is not produced 
and the writers decide to go their separate ways. 

The Dramatists Guild of the Authors League of America 
has prepared a general form of collaboration agreement. Of 
course, over the years, attorneys have embellished this form. 
The main points to look for in this agreement are the following: 


(1) The agreement should recite the specific contribution 
of each of the parties, that is book, music or lyrics. As the 
collaboration moves along, lyric writer or composer may make 
a suggestion on book. The bookwriter may suggest the theme 
for a certain song. It is important, therefore, that each of 
the collaborators affirm that they will assert no claim against 
the other for an idea or a contribution made in the course 
of the collaboration. This becomes particularly meaningful 
if the production fails to develop and the collaborators go 
their separate ways. 
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(2) The agreement should stipulate how the copyright 
will be held. Quite often the libretto containing the lyrics 
is copyrighted as a dramatic-musical work jointly in the name 
of the bookwriter, composer and lyricist. The musical com- 
positions in the show are generally copyrighted separately 
in the names of the composer and lyricist. Of course, there 
are many cases where the author of the libretto, particularly 
one of stature, will insist on copyrighting the book of the 
Play in his sole name. 


(3) An important provision is that which provides that no 
one collaborator, or his representative, will dispose of any 
rights in the Play without the prior written consent and 
agreement of all other parties. Furthermore, each party 
binds himself to keep the others fully informed of the progress 
of any negotiations in leasing the Play or disposing of any 
rights. 


(4) Of prime importance is the agreement on division of 
monies, This should cover royalties from first-class produc- 
tions in the United States, Canada and the British Isles. 
These royalties are based on box office receipts of the Play. 
Also covered are the division of proceeds from subsidiary 
rights. This is handled on a pro-rata basis. 

Let us suppose that our bookwriter, being fairly well known, 
is getting 3% of the gross box office receipts, and the lyricist 
and composer are each getting 2% of the gross. The total 
royalty payable to three authors is then 7%. In providing 
for the bookwriter’s share of motion picture, television, stock, 
and amateur, foreign and other rights, we say that the book- 
writer gets 3/7%, the composer 2/7% and the lyricist 2/7% 
of the author's share. 

Now, just as you begin to think this is fairly simple, there 
arise the questions of monies from the original cast show 
album and from publication of the Play in hard-cover or 
soft-cover form. 

Because it is considered that the show album is basically 
a product of the music and lyrics in the Play, it is customary 
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that, regardless of the pro-rata breakdown, the composer and 
lyricist receive at least 66-2/3% of the author’s share. Re- 
versing this, the bookwriter gets the 66-2/3% share of the 
hard-cover publication. This is often a hollow triumph for 
the bookwriter. Whereas original cast record albums are, 
on occasion, enormous money earners, publications by Ran- 
dom House or some other publisher are more in the prestige 
category. 


(5) Attorneys representing the composer and lyricist should 
be careful to provide in the agreement that proceeds from 
music publication, mechanical rights, synchronization, small 
performing rights (through ASCAP, BMI or other perform- 
ing arts organization) in the separate music and lyrics be- 
longing solely to the composer and lyricist, and that neither 
the bookwriter (or Producer, for that matter) will have any 
share in such rights. 


(6) If any of the collaborators is to have an interest as 
a Producer, it is well to spell this out and provide that there 
will be no sharing in such interest by the others. 


(7) Musical compositions written for the Play but not 
used at New York opening, or which are withdrawn during 
the first month after New York opening revert to composer 
and lyricist for their use without any claim by the bookwriter, 
even though such songs may contain some material from the 
libretto. This right of reversion of the musical material, on 
the one hand, and book material, on the other, should also 
be provided for if the Play is not produced within a specified 
period, In this way, the composer and lyricist may seek 
another book, or the librettist may seck other creators of 
the music without fear of claims by the other parties. 


(8) It is well for the collaborators to agree among them- 
selves on the credit provisions. We have found that more 
time is spent on billing than any other provision. The order 
of the names, that is, whether bookwriter precedes composer 
and lyricist or vice versa, usually depends on how well known 
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is each individual on Broadway. In one recent negotiation 
I had where this problem reached impasse proportions, it 
was suggested that all the advertising media be listed down 
a page, such as programs, billboards, houseboards, magazines, 
newspapers, periodicals, and so forth, and that in all the 
even number items, creator A would be billed first, while 
in all the odd numbered items, creators B and C would 
be billed first. Fortunately, for the sanity of the producer 
and the contract draftsman, this suggestion was tactfully 
disposed of with a loud “No.” 


(9) The Collaboration Contract should also cover such 
points as: 


(a) Before any party can dispose of or encumber his share 
of royalties or interest in subsidiary rights, he must give his 
fellow collaborators the first opportunity to acquire these 
rights on identical terms. 


(b) In case of death of any party after the Play is written, 
the surviving parties are usually given the sole right to make 
changes in the Play and to negotiate and contract for rights 
in the Play—subject to two things: one, payment to the 
estate of the share which would have been payable to the 
deceased writer, and two—billing credit being given to the de- 
ceased writer. 


(10) Finally, if the Play is based on an underlying prop- 
erty, such as a novel, or screenplay, there should be recited 
the conditions under which the underlying property was 
acquired. If the underlying property was acquired by one 
of the collaborators in his own name, he should in this agree- 
ment transfer the dramatization rights to all of the parties 
jointly, so that all of the material can merge on the New York 
City opening of the Play, or sometimes upon the presentation 
of 21 performances. 

Now, having spent hours and days arguing and bargaining 
among themselves on how to divide the potential spoils, the 
authors of our musical find that they have a beautiful col- 
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laboration agreement in which they have settled all details, 
except one, who is going to put their musical on the stage. 

The search for a Producer begins. When they have him, 
the next step is entering into a Dramatists Guild Contract with 
the Producer. Sometimes the Producer shows up early enough 
in the game so that the provisions we have reviewed are 
incorporated right into the additional clauses of the Drama- 
tists Guild Contract. This is far from unusual and has no 
major effect other than reducing the lawyer's fees. 

I believe that various seminars both here and at other 
forums have referred to the Minimum Basic Production Con- 
tract of the Dramatists Guild. This is the “bible” which 
governs the relationship between Authors and Producers of 
legitimate stage productions. Authors, that is bookwriters, 
composers and lyricists, who sign this contract, are members 
or are required to become members of the Dramatists Guild. 
A Producer who signs must be a signatory to the Producing 
Managers Contract, under which he agrees to adhere to the 
rules of the Guild. 

For the purposes of our discussion tonight, we shall con- 
cern ourselves with the red covered form, the contract for 
musicals (the blue cover form is for non-musicals or dramatic 
productions). 

In simplest terms, the Dramatists Guild Contract might 
be divided into three main portions: 


(1) The conditions under which the Play is to be produced. 


(2) The payment of advances and royalties to the author, 
and 


(3) The division of subsidiary rights. 


1. One of the most significant rights of a creator for the 
Broadway stage, as opposed to motion pictures or television, 
is the degree of control which he has over his work. No one, 
including the producer or the director, may change one word 
from the book or line of the lyrics or a note of music without 
the consent of the particular creator involved. 
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2, Furthermore, the creator has the absolute right and 
duty to attend rehearsals of the Play, not only for the United 
States version, but any London version produced by the 
Producer himself or in association with a London manage- 
ment. 

3. The creators have the right of approval of all members 
of the cast, the director, scenic designer, costume designer, 
and choreographer. In addition to the rights of approval 
spelled out in the Guild Contract, it is well to provide that 
the composer alone shall have the right of approval of the 
musical conductor, contractor, arranger, dance director, the 
members of the pit orchestra, choral director, and rehearsal 
pianist. The number of musicians in the orchestra is often 
spelled out. 

4, It is frequently provided that the warranties of the 
author of the libretto apply only to the book material, while 
the composer and lyricist each warrant only their respective 
contributions. 

5. While, as we have said before, the printed publication 
rights, small performing rights and mechanical rights of the 
separate music and lyrics belong to the composer and lyricist, 
it is customary for the Producer to have the right to make 
a deal with the music publisher selected by the composer/ 
lyricist for a small royalty. 

6. It is well to provide in the additional clauses a method 
for selecting a new title of the Play, if the current one is 
to be changed. Generally, this is done by the Authors, sub- 
ject, however, to the Producer’s approval. 


7. No interpolation clause. This control over the artistic 
end of the venture is important, but nothing interests an 
author as much as his royalties. 


ADVANCES AND ROYALTIES 


Under the Dramatists Guild Contract, the least that can be 
paid to a bookwriter, lyricist and composer is an aggregate of 
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6%. This is subject to the qualification under the new Guild 
Contract, in effect since 1962, that the authors of a musical 
may agree to cut their royalties by one/half for a maximum 
period of 30 consecutive weeks beginning with the out-of- 
town tour. The reductions may not cut the aggregate roy- 
alties below 4% and are conditioned on everyone else taking 
a similar cut, that is, the director, stars, choreographer, ete. 

Certain minimum advances are also payable under the 
Guild Contract. If the cut provisions become operative, the 
minimum is $200 a month each to the bookwriter, composer 
and lyricist—or a total of $600 for each month the Play is 
held up to the production date. If the cuts don’t go into 
effect, the total advance required by the Guild for one year, 
which is the maximum a Play can be held on option, is 
$2,000. This is divided among the bookwriter, lyricist and 
composer. 


Supsiprary Ricuts 


We have previously spoken of providing in the collabora- 
tion contract a clause for sharing in proceeds of the sale 
of subsidiary rights. The split is as follows: 

60% shared among authors and 40% to the Producer. The 
Producer’s share declines and the Author’s share goes up in 
stages depending on the number of years that have elapsed 
at the time when the particular subsidiary right is sold. 
Subsidiary rights include motion pictures, television, stock 
and amateur, foreign and original cast recordings. A word 
should be said about show album contracts. 


Tue SHow ALBUM 


Under the Guild Contract, it is usual for the authors to 
give the producer the right to contract with a record com- 
pany for the production of an original cast album in terms 
to be approved by composer and lyricist. Of late, this has 
been a valuable privilege for producers because, in many 
cases, producers have gotten Record Companies to make 
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substantial investments in a production in order to obtain 
the album rights. If the composer and lyricist is of top 
stature, for example, Frank Loesser, Richard Rodgers, Alan 
Lerner, the deal with the Record Company may be directly 
with the composer. 

A word might be said in closing about these original cast 
album deals. The standard royalty paid is 10% of 90% of 
the retail price of all records sold (again, 60% of this 100% 
goes to the Authors, and 40% to the Producer). However, 
of late, Record Companies have gone up to 1244% and 
even 15%, usually after the recording costs have been re- 
couped., 

An essential of the recording deal is that the Producer 
must sign each performer on the show to a recording agree- 
ment. For each day of recording, the performer receives a 
minimum of one week’s stage salary. The performer, as well 
as the authors, agrees not to authorize any other recording 
Company to record the performer’s rendition of the same 
songs for at least five years from the date of recording. 

Finally, in closing, there are two fairly new developments 
on record contracts for which to be on the lookout: 


(1) Possible development of so-called visual records, where 
sound will be accompanied by a picture. If we are talking 
about records as we now know then, it is wise to use the phrase 
“transmitted non-visually primarily for home or other private 
use” (the latter to rule out transcriptions). 


(2) The Record Clubs— 


(a) It is advisable to limit the number of free records that 
may be given out by the Club, because no royalties are paid 
on free records. 


(b) Limitation on time period when album can be dis- 
tributed through the Club. Some deals are limited to six 
months from date of recording. 


There are differences of opinion on whether or not it is 
advantageous to go into a Record Club as soon as possible. 
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Proponents say broader distribution adds to sales and is good 
advertising for the show. Like everything else in this field, 
equally good agreements are marshalled on the other side. 


Chapter VII 


MUSIC AND THE CABARET, RESTAURANT 
AND COFFEE HOUSE 


By 
Maxwell T. Cohen 


Member of the New York Bar; 
Counsel to the Village Gate, New 
York City. 


Observe the expression on your client’s face when he con- 
sults with you regarding his intentions to establish a res- 
taurant, cabaret, or coffee house. You may rest assured 
he visualizes himself resplendent in tuxedo, greeting a num- 
ber of admiring guests, table hopping from celebrity to ce- 
lebrity and surrounding himself in proprietary majesty with 
a bevy of exposed waitresses in the style of the publicized 
Bunnies. 

He will be brought very bluntly down to reality by two 
factors: (1) The frustrating experiences in obtaining a wide 
variety of licenses; and (2) the justifiable size of your fee 
as you experience with him the frustrations of extrication 
from official red tape, rules, regulations and ordinances. 

Our subject matter concerns suggestions and directions 
which should shorten the time necessarily involved in trying 
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to cope with the licensing problems of cabarets, coffee houses 
and restaurants. 

Because of the tax considerations and the complexity of 
rules and regulations involved, it is of the greatest importance 
to determine initially whether or not your client comes within 
the scope of a coffee house, a cabaret, or a restaurant. 

The sources of definitions and applicable rules and regula- 
tions are Article 38 of the Administrative Code of the City 
of New York which defines a Cabaret— 


“Any room, place or space in the city in which any 
musical entertainment, singing, dancing or other similar 
amusement is permitted in connection with the restaurant 
business or the business of directly or indirectly selling 
to the public food or drink.’; 


Article 39 of the Administrative Code which defines the 
coffee house— 


“Any room, place or space in the city, except eating 
or drinking places which provide incidental musical en- 
tertainment either by mechanical devices, or by not more 
than three persons playing piano, organ, accordion, 
guitar, or any string instrument, which is used, leased 
or hired out in the business of serving food or non- 
alcoholic beverages, and has a permit issued by the 
commissioner of health to maintain or operate a res- 
taurant and provides entertainment without a stage, as 
defined in section C26-141.1 of this code and is restricted 
to instrumental music, folk, popular or operatic singing, 
poetry or other literary readings or recitals, dramatic or 
musical enactments, and which does not permit dancing 
by its patrons”; 


and Article 3 of the New York State Alcoholic Beverage 
Control Law which contains applicable definitions. 

if the client comes within any of these definitions the proce- 
dures are set forth therein in the specific sections and the ap- 
propriate application forms can then be obtained from the 
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Agency concerned. Forms for the coffee houses and cab- 
arets can be obtained from the Department of Licenses of 
the City of New York at No. 80 Lafayette Street. The forms 
which pertain to the Liquor Licensing Authority can be 
obtained in the lobby at No. 270 Broadway, New York City. 

In applying for a cabaret or restaurant license it would be 
best to proceed on the City level first. 

Even before your client enters into an agreement to pur- 
chase or applies for the appropriate licenses the Certificate 
of Occupancy should be checked by you to see if there is 
any zoning restriction. The Department of Licenses will make 
investigation concerning the character of the applicant and 
will check with the Building Department, Fire Department 
Health Department and Department of Water Supply, Gas 
& Electricity with regard to the premises to be licensed. 

Assuming that you had filed the client’s application with 
the Department of Licenses and everything ostensibly is going 
well, you should now prepare his application for the Alcoholic 
Beverage Control Board. Meanwhile, you must apply for a 
restaurant license at the Board of Health located at No, 195 
Worth Street, New York City. If there is a refrigerator on 
the premises you must apply to the Fire Department for a 
license and you must also apply to the Fire Department if 
there is an air conditioner unit to be used. If your client 
wishes to have an illuminated sign outside of his premises 
he must apply to the Department of Buildings. The appro- 
priate Certificate of Occupancy is also issued by the Depart- 
ment of Buildings. A Certificate of Occupancy is necessary 
if there are facilities for more than 75 people. 

About this time it might be best also to apply to the Amer- 
ican Guild of Variety Artists, the Musicians’ Union, the Res- 
taurant Waiters’ Union, the Chefs’ Union, and the Bartenders’ 
Union, to negotiate the proper union scales and the condi- 
tions of employment. The performing rights societies such 
as BMI, ASCAP or SESAC will contact your client for per- 
forming rights’ fees. 
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There are taxes on a Federal, State and City level and 
rulings and interpretations which should be summarized for 
you and your client by the client’s accountant. 

Let us proceed on the happy assumption that both the 
State Liquor Authority and the Department of Licenses 
granted your client the appropriate licenses. Now, under 
§102 of the Alcoholic Beverage Control Law if any proposed 
employee has ever been convicted of any of the designated 
offenses, permission must be obtained by your client from 
the State Liquor Authority to employ that individual. The 
prospective employee fills out certain forms obtainable at the 
S.L.A. Office. A Deputy Commissioner will grant or deny 
the permission. His adverse ruling can be appealed before 
the full Board. There is no testimony or hearing. 

Whether or not a prospective employee has ever been con- 
victed of any offense, he must apply to the Department of 
Licenses, Identification Card Office, at 43rd Street and 8th 
Avenue, N. Y. C. for an Identification Card. If he has ever 
been convicted of any offense and he seeks employment in 
a cabaret or restaurant, the Department of Licenses will re- 
quire him to obtain permission from the State Liquor Au- 
thority first and will then conduct a Hearing as to whether 
or not he should receive a Card. The same Hearing pro- 
cedure, except for the need for clearance from the S.LA., 
applies to prospective employees in coffee houses. 

The right of a rehabilitated and former offender to obtain 
lawful employment in a cabaret, restaurant or coffee house 
is exceedingly important and warrants several observations. 
The policies of the State of New York are well defined by 
statute and by decision. Many applicants for such employment 
were youthful offenders. They are not disqualified because 
of violations of law committed when they were youthful 
offenders. 

“No youthful offender adjudication made under the 
provisions of this act shall operate as a disqualification 
of any youth subsequently to hold public office, public 
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employment, or as a forfeiture of any right or privilege, 
or to receive any license granted by public authority, 
and no youthful offender shall be denominated as a 
criminal by reason of such adjudication, nor shall such 
adjudication be deemed a conviction of crime. A pro- 
ceeding leading to the adjudication of a youth as a youth- 
ful offender shall not be deemed a criminal prosecution.” 
L. 1956, c. 838, $57, eff. April 1, 1958. 


Further, the policy of the State of New York with regard 
to the privilege of working under certain conditions in the 
State of New York is set forth by the Appellate Division 
in the Matter of Nalore v. Baker, 244 App. Div. 554, 557, 
in which the Court held in discussing the question of a 
conviction of a crime in relation to eligibility to Civil Service 
appointment: 


“Tt is fair to assume that such an applicant would be 
refused only in the event his moral qualities at the time 
of his application, when considered in their relation to 
the employment he seeks, would warrant such refusal. 
To interpret the rule otherwise would disqualify for civil 
service every applicant who has been guilty of a crime 
regardless of the duties of the position to be filled or 
the nature of the crime previously committed; it would 
disregard both the possibility and the hope of moral 
reformation.” (Emphasis added. ) 


More recently—March 19, 1956—the Supreme Court of the 
State of New York in the Matter of Tanner v. DeSapio, 2 
Misc. 2d 130, at page 133 held in discussing the right of a 
former convict to apply for a test to quality for a State 
License: 


“There is no question in the mind of the court but 
that honesty is an essential element of good moral char- 
acter and that petitioner was dishonest when she com- 
mitted grand larceny in the first degree on April 3, 1947. 
However, this court refuses to subscribe to any philos- 
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ophy that assumes that a person once dishonest may not 
by future conduct acquire good moral character. If such 
be the case, the State should alter its programs now in 
force in correctional institutions whereby reformation 
of convicts is undertaken. The duty of respondent in 
the instant case was to determine whether or not the 
applicant was of good moral character at the time she 
applied for the licenses. It would of -course be proper 
to consider a former conviction, but that would not nec- 
essarily prevent the issuance of a license.” (Emphasis 


added. ) 


A Licensee can be suspended should he employ anyone 
who was disqualified and who does not have the appropriate 
Identification Card or permission from the State Liquor Au- 
thority or Department of Licenses, 

Both the State Liquor Authority and the Department of 
Licenses have the authority to suspend and revoke licenses. 
In this respect, I particularly call your attention to Article 38 
§B32-306.0 pertaining to Cabarets, and §B32-320.0 of Article 
39 pertaining to Coffee Houses. Both sections state: 


“Licensees shall be entitled to a hearing before the Com- 
missioner.” 


By all means avail yourself of a hearing in the event your 
client is placed in that dilemma. 

Rule 2 of the Rules of the State Liquor Authority also 
pertains to revocation hearings. 

Revocation proceedings will often arise in the instance 
where your client is issued a summons for a violation of a 
City Ordinance or for any other offense. Notwithstanding 
the fact that the Magistrate’s Court may dismiss the pro- 
ceedings, both the Department of Licenses and the State 
Liquor Authority will conduct separate hearings on the same 
offense and each will not be bound by the Magistrate’s Court 
decisions or each other’s rulings. 
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I urge you to prepare for these hearings with a view to 
using the record for Article 78 proceedings in the event of 
an adverse decision. In many instances the Hearing Officer 
will look at confidential or official reports. You have a right 
to inspect those reports if it is evident that the Hearing Officer 
is evaluating their relationship to the client. Should he fail 
to permit you to look at that evidence and there is an adverse 
decision, an Article 78 proceeding can be favorable to you. 
A suspension of a license for even five days can be catas- 
trophic to your client. The importance of these Hearings 
should not be underestimated, Preparation for these Hear- 
ings should be as conscientious as if you were appearing for 
an actual trial in any of our higher courts. 

Finally, as a note of caution, it would be best to proceed 
with preparation on the assumption that administrative bodies 
with the right to punish may proceed on the unauthorized 
and oppressive principle that the Licensee is guilty until 
proven innocent. 


VARIATION IV 


Music in Motion Pictures, 
Radio and Television 


Chapter VIII | 
MUSIC AND MOTION PICTURES | 


By 
Sidney Shemel | 


Co-author, This Business of Mu- |! 
sic (1964); Counsel, United Ar- \ 
tists Records, Inc. and United 

Artists Music Co., Ine.; Member 

of the New York Bar. 


Ladies and Gentlemen, music is very important to the mo- 
tion picture industry and vice versa. A considerable amount 
of music will appear in the average film. Good music and 
its appropriate exploitation can help the box office appeal 
of motion pictures. The songs “Days of Wine and Roses” if 
and “Moon River” contributed significantly to the success of 
the films of the same name. The exposure of a film to the 
public is usually broad and there is commensurate exposure 
of the music in the picture. It is recognized that motion pic- 
tures are a prime source of so-called music “standards”. 

At the present time all of the major motion picture com- 
panies have their own subsidiary or affiliated record com- 
panies. 


(1) The affiliated record companies are as follows: 
Warner Bros.—Warner Bros. Records, Inc.—Reprise 
! Records, Inc. 


61 


62 THE BUSINESS AND LAW OF MUSIC 


Paramount Pictures—Dot Records, Inc. 

MGM Pictures-MGM Records 

Universal Pictures—Decca Records, Inc. 

United Artists Corporation—United Artists Records, Inc. 

Columbia Pictures—Colpix Records 

Twentieth Century-Fox—Twentieth Century-Fox Record 
Corporation 


(2) All of the major motion picture companies also have 
music publishing affiliations, some of which are as follows: 


Paramount Pictures—Famous Music Corp. & Paramount 
Music Corp. 

MGM ) —Robbins Music Corp., Leo Feist, 

Twentieth Century) Inc. & Miller Music Corp. 

Universal—Northern Music Corp. 

United Artists—United Artists Music Co., Inc. 

Columbia—Screen Gems—Columbia Music, Inc. & 
Colgems Music Corp. 

Warmer Bros.—Music Publishers Holding Corp. 


In view of the affiliations of the motion picture companies, 
it is becoming rare that original music in films is not handled 
by the record and publishing companies associated with the 
motion picture companies. 

Most of the motion picture industry is concentrated in 
Hollywood, California, and the major picture composers are 
also located there. It is customary for a motion picture com- 
pany to make an “employee-for-hire” contract with a com- 
poser. Under the contract the composer will create and 
arrange the music and select and conduct the orchestra. All 
rights under copyright in the music will vest in the producer 
as the so-called “author” for copyright purposes, including 
all rights of recordation, performance and music publishing. 
The producer or its music publishing assignee files for copy- 
right in its name and all renewal rights are controlled by 
such copyright proprietor, whether or not the composer sur- 
vives to the renewal period. 
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For a motion picture, a producer must acquire two funda- 
mental rights in music: First, a synchronization right which 
is the right to record the music in synchronization or timed 
relation to the pictures in a film; and second, the right to 
publicly perform the music which is recorded under the 
synchronization right. Under the employee-for-hire relation- 
ship which covers most film music, both rights are acquired 
from the motion picture composer who has created original 
music for the film, 

A more complicated situation prevails if a producer wishes 
to use music not specifically composed for the picture. In 
that event, the producer must obtain a synchronization and 
a performance license from the copyright proprietor which 
is likely to be a music publisher. Many larger and smaller 
publishers license synchronization and performance rights for 
motion pictures through the office of Harry Fox, Trustee, 
in New York City. That office can be contacted for infor- 
mation regarding who controls music rights and the prices 
to be paid for synchronization and performance rights. If 
music is not administered for licensing purposes through the 
Harry Fox Office, then dealings will have to be directly with 
the music publisher. This will be necessary as to music in 
the catalogues of the Music Publishers Holding Corp., Frank 
Music Corp., Foster Music Publishers, Inc., since they license 
directly for motion pictures. 

In the case of Alden-Rochelle v. ASCAP, 80 F.Supp. 888 
(S.D.N.Y. 1948), ASCAP was directed to issue public per- 
formance licenses to motion picture producers, either on a 
“blanket” basis or on a “per film” basis if requested. However, 
as noted previously, motion picture producers usually prefer 
to obtain performance licenses directly from the composers 
who compose original music for a motion picture or from 
a publisher which is granting a synchronization right in mu- 
sic previously published. 
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Under agreements negotiated by the Composers and Lyri- 
cists Guild of America with motion picture producers, a 
composer, with rare exceptions, who is hired by a producer 
must be a member of the Guild or must join the Guild within 
a stipulated period. The agreement sets forth that music 
will be deemed composed under an employee for hire status. 
Provision is made for credit to be given to composers on the 
film. The agreement covers minimum compensation to be 
paid to composers. It is recognized that composers are mem- 
bers of ASCAP or BMI and that they reserve the right to 
collect the composer’s share of small performance fees through 
those societies. 

Contracts with composers have three significant aspects. 
First, they are in the nature of an employment contract in- 
volving time and place of performance, compensation, con- 
sequences of failure to perform, etc. Second, they constitute 
a publishing agreement setting forth rights granted and roy- 
alties payable. Third, since commercial records may be made 
from the soundtrack, the agreement entails the elements of a 
recording agreement, 

As to the second aspect, music publishing rights are cov- 
ered by employee for hire language. Contracts with com- 
posers will spell out royalties which may be payable to 
composers in respect of music publishing. These royalties 
fall into several categories. As to printed editions, it may 
be provided that the composer will be paid so many cents 
(e.g., 4 or 5 cents) for piano copies sold and paid for in the 
U.S.A. and Canada and 10% of the wholesale selling price 
(after trade discounts if any) of other printed editions sold 
and paid for in those countries, As to foreign printed cdi- 
tions, the composer will be customarily paid 50% of the 
royalties received by the original publisher. For mechanical 
license receipts of the original publisher, the composer will 
receive 50% thereof. The foregoing royalties are inclusive of 
lyricists’ royalties and will be divided with the lyricists. The 
agreement will stipulate the share of more than one lyricist 


MUSIC AND MOTION PICTURES 65 


and/or composer, whether each writer, composer or lyricist 
shares pro rata, or whether all composers share one-half 
equally and all lyricists share the remaining 50% equally. 

Motion picture producers will be reluctant to provide for 
a royalty, in the nature of a recording artist royalty, to be 
paid to the motion picture composer for sales of soundtrack 
recordings. This is because such royalty will be deducted 
from royalties otherwise payable to the producer. However, 
in the case of more prominent motion picture composers, who 
may be recording artists in their own right, a special royalty 
may be paid in respect of the sale of commercial phonograph 
records manufactured from any part of the soundtrack re- 
corded by the orchestra conducted by the composer. This 
royalty will range downward from a maximum of 5% of the 
retail list price (less taxes and the price of container) of 90% 
of records sold in the U.S.A., with lower royalties prevalent 
as to foreign sales and record club sales. 

Such royalties are reduced to the extent royalties are pay- 
able to other artists and are usually payable only after re- 
coupment from royalties of all or a portion of union reuse fees 
payable if records are manufactured from a soundtrack. For 
an understanding of such reuse fees it must be explained that 
producers enter into union agreements with the American 
Federation of Musicians. Under these agreements the union 
must consent to the use of a soundtrack to manufacture 
records. The consent is forthcoming on condition that the 
musicians, arrangers and copyists involved in the original 
recording are paid again full scale for the music which ap- 
pears in the phonograph record. 

For the isolated cases where a soundtrack LP is issued 
by RCA, Columbia, Capitol or other record companies not 
affiliated with the motion picture producer, e.g., “Mondo 
Cane”, released by United Artists Records, Inc., the overall 
agreement tends to resemble a master purchase agreement. 
Royalties and advances against royalties are subject to bar- 
gaining in each instance. If the soundtrack was made by 
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musicians who are members of the American Federation of 
Musicians, then the problem of reuse fees will have to be 
covered, and it is usually provided that the record company 
will pay such fees as an advance against royalties. 


Chapter IX 
MUSIC IN MOTION PICTURES* 


By 
Richard Colby 


Chairman, Copyright Committee, 
Motion Picture Association of 
America; Legal Department, 20th 
Century-Fox Film Corp.; Mem- 
ber of the New York Bar. 


When a motion picture producer, whether he is an inde- 
pendent or is associated with a major Studio, reaches the 
point of considering the music in his film, he must be aware 
of a number of problems, which, however, are usually easily 
solved if he uses the administrative machinery available to 
him. 

Limiting my remarks generally to published music or music 
controlled by a publisher, the first step along this line will 
be to contact the Harry Fox Office in New York, with the 
end result of obtaining and paying for a synchronization and 
performance license for that music. Assuming that the pro- 
ducer’s music department has advised the Fox Office of the 
precise uses to be made of the music, the length of time, and 
so forth, the Fox Office is equipped to contact the publisher 


* Copyright © 1965 by Richard Colby. All rights reserved. 
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and obtain a price quotation, and in due course to help nego- 
tiate the final cost of the license. 

But it may not be so simple as this. There may be some 
difficulty in determining the appropriate owner of the par- 
ticular arrangement of the music to be used, or the copy- 
right history of the music may be cloudy. It may be in the 
public domain in some but not all areas. And then you must, 
of course, consider carefully the form of license offered to 
you. They are not all satisfactory, and you may wish to re- 
quest changes in the form. This is done frequently. Among 
the points for which to be on the lookout are limits on the 
warranty the publisher offers, inadequate reference to the 
copyright renewal term, and limitations on the performance 
rights, for example, the right to televise to theatres in the 
United States.? 

All of what I have just said covers the synchronization 
license which is negotiated in the United States generally 
through the Fox Office. Along with this license, and usually 
as part of the same document, comes the United States per- 
formance license and a clause subjecting performance out- 
side the United States to clearance by the foreign perform- 
ing rights society having jurisdiction in the particular country. 
As a practical matter this means that foreign societies col- 
lect a fee at each theatre box office, which is part of the 
admission price, and remit those fees to the publishers through 
the local society. The foreign performing rights society li- 
censes the foreign theatre in return for the fee collected at 
the box office. 

However, your problems increase manifold if, as is fre- 
quently the case, you are using music written by composers 
who belong to foreign performing rights societies. The com- 


1 See Appendix A for suggested form of license, and such hooks 
as Lindey, ntertainment, Publishing and The Arts (1963), and Rothen- 
berg, Legal Protection of Literature and Music 236 (1960). 


2 See generally, Rothenberg, Copyright and Public Performance of 
Musie (1954). 
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poser may reside in the United States or work here, but still 
be a member of his home society and this will require you 
to deal with the foreign society for the right to perform and 
sometimes even for the right to synchronize that music. 

In France, the Society of Authors, Composers & Publishers, 
known as SACEM, has acquired all performance rights by 
exclusive assignment from its members.? This means that you 
are unable to acquire a performance license for performances 
in the United States from a SACEM composer because he 
has already licensed those rights to SACEM. You will find 
these licenses are negotiable both as to price, method of pay- 
ment and as to the form of the license.* 


If you deal with their New York office or their Paris head- 
quarters you will come out with a good form of license, but 
if you are negotiating for the license through a French pro- 
ducer you may come out quite differently, because of an 
industry agreement between many French producers and 
SACEM. This agreement, briefly, includes the claim, which 
is recognized in France, for SACEM to obtain a percentage 
of 242% of the net gross of the motion picture, after deduc- 
tion of distribution costs. For reasons of local law and cus- 
tom the form of the license is different but it can be worked 
out and lived with. As a practical matter, let me say that 
if you come into it before the license is obtained, and it is 
known that the picture is intended for release in the United 
States, the form of the license will be more along the lines 
of what you are used to seeing. 


3 A member’s contract has included an assigument to SACEM of 


the member’s “exclusive right, which is bestowed upon me by the French 
and foreign laws on Artistie and Literary Property, to authorize or 
forbid .. . the public performance or representation of all of my works, 
present and future, whatever the nature or the source of the public 
audition or vision (amongst others, live performance, recordings, radio 
broadcasts, television broadcasts, motion picture films ete.).” 


4 See Appendix B. 
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I have always had most cooperative help from SACEM, 
as indeed with all performing societies, and there is always 
a willingness to work out any problems if you will come along 
halfway and properly recognize the claim of their members 
to payment for the use of their music. 

In France there may be a new development, at least new 
to me, to which I call your attention. Until now the right to 
record and synchronize the music with the film, as distin- 
guished from the right to perform it in the theatre, has been 
available for license from the publisher without going through 
a society, other than the Fox Office, which, for this purpose, 
is merely a clearing house for information for your conven- 
ience, since you are even then dealing directly with the pub- 
lisher, for whom the Fox Office is agent and trustee. I am 
now advised, however, that in France many composers and 
publishers have assigned exclusive recording and synchroniza- 
tion rights to the French mechanical society, known as SDRM. 
I do not know how this will work out as yet. It may even 
be a convenience all around. 

Turning now to the United Kingdom and its society PRS, 
they too have exclusive assignments of performing rights from 
their members. If you are using English music, there is gen- 
erally nothing for you to do insofar as performance outside 
the U.S. is concerned (this is the same situation as SACEM) 
and the local foreign exhibitor pays his fees to PRS. If you 
acquire a United States performance license from PRS you 
will deal with PRS in London, as it does not operate a New 
York or California Office. The form of the PRS license raises 
no significant problems, but the price in the usual situation 
is predetermined and has not been negotiable.* PRS recently 
increased its fees, we understand, from £9 to £20 per minute 
for background music and from £18 to £40 per minute for 
featured music. 

In Italy, as in many other countries, I have found that its 
society, SIAE, is also a collecting agency for all music per- 


5 See Appendix C. 


MUSIC IN MOTION PICTURES 71 


formed in Italy, remitting appropriate shares, as do the others, 
to the originating society. In Italy, however, the composer 
has retained his performing rights authority and when you 
deal with him or his publisher you can acquire a performing 
license directly. 

Just a word now on what papers and documents to get 
when handling a motion picture matter, keeping in mind 
that the entire investment can be threatened without clear- 
ing the music rights. You will need: 


I, A music cue sheet from the producer or from your music 
staff, This will list all uses of the music in the film and, most 
importantly, the publisher owner of the performing rights. 
It is on the basis of this information, sent to the performing 
societies, that performing fees are collected and cleared. 


2. Synchronization license from composer or publisher. 
3. Copy of contract between composer and publisher to 


observe the chain of title, unless you are willing to rely on 
the publisher’s warranties and indemnities. 


4. Performing rights license for theatres with particular 
reference to the United States. 

5. Orchestral score. 

6. Publishing contracts for the score. 

7. Special synchronization license if you play a phono- 
graph record in the film—that is, if you rerecord that record 
in the soundtrack. In England, for example, let me add that 


there is a performing right recognized by law for the phono- 
graph record. 


I would like to close my remarks with a few notes on copy- 
right and music.© Some have argued that the recording and 


6 For the possible changes in a new copyright statute in the United 
States, see H.R, 4347, 89th Congress, 1st Session, drafted by the Copyright 
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performance of otherwise unpublished music in motion pic- 
tures may work a publication of that music by virtue of the 
distribution of the motion picture, with some resulting copy- 
right difficulties for the music. A contrary view is that, even 
if distribution of a motion picture by rental to exhibitors is 
a publication of the motion picture, such publication does 
not result in publishing the separate ingredients and under- 
lying works in the motion picture. But be that as it may, 
until 1957 there was a question whether even unpublished 
music, that is, music for which copyright was not registered 
in the unpublished category under §12 of our Copyright 
Act, was protected in England or fell into the public domain 
there. 

This had a subtle but very important effect on music and 
also on stage plays for which copyright had not been reg- 
istered. The Presidential proclamation and the English Order 
in Council of 19157 left the clear implication that unpublished 
music and other literary works such as plays were nof pro- 
tected under the English Copyright Act of 1911 unless they 
had first been registered under $12 of our Act.® 

This gap in copyright protection has, however, been re- 
moved by virtue of an order in Council in the United King- 
dom in 1957, issued under the new English Copyright Act of 
1956,° 


Office, and hearings thereon before a Subcommittee on the Judiciary of 
the House of Representatives; and, generally, Studies on Copyright, 
Arthur Fisher Memorial Edition (1963). 

7 Howell, The Copyright Law (Bureau of National Affairs, 3rd 
edition 1952) at pages 298-300. 


8 Spring, Risks and Rights in Publishing, Television, Radio, Motion 
Pictures, Advertising and the Theatre (rev. ed. 1952) at pages 147-148. 


2 Copinger and Skone James, The Law of Copyright (9th ed. 1958) 
at pages 363 and 680, 
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Thus, regardless of whether or not your music is published 
with proper copyright notices or unpublished and not regis- 
tered under §12 of our Act, music is protected and subject to 
copyright protection in the United Kingdom, and must be 
cleared and paid for when producing a motion picture.!° 


10 Generally on copyright, I would also refer the reader to the fol- 
lowing, in addition to the works cited above: Howell’s Copyright Law, 
by Alan Latman (rev. ed. 1962); Pilpel and Goldberg, A Copyright 
Guide (2nd ed. 1963); Ringer and Gitlin, Copyrights (P.LI. 1963); 
Copyright Law Revision, Part 2, Discussion and Comments on Report 
of Register of Copyrights (1963), reviewed in A Review of the Record 
by Goldberg, 10 Bull. Cr. Soc. 214 (1963); Cary, The Common Law 
and Statutory Background of the Law of Musical Property, 15 Vanderbilt 
L. Rev. 397 (1962); Supplementary Report of the Register of Copyrights 
on Copyright Law Revision, Part 6 (1965). 


ne! 
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APPENDIX A 
New York, N. Y,, sscescvsesscesssvisnseveusssvens 


In consideration of the sum of 
Dollars ($ ), to be paid by the hereinafter 
referred to Licensee to Publisher upon execution and delivery 
hereof, 


(hereinafter referred to as the Publisher), hereby grants to 


(hereinafter referred to as the Licensee), its successors and 
assigns, the non-exclusive, irrevocable license to record the 
musical composition hereinafter specified in synchronization 
or timed relation with the motion picture hereinafter specified 
and trailers thereof, but not otherwise, and to make copies 
of such recordings, and to import said recordings and/or 
copies of said recordings into any country within the territory 
covered by this license, subject to the terms, conditions and 
limitations hereinafter set forth: 


1. The musical composition covered by this license is: 


by: 
2, The title of the motion picture with which said musical 
composition is to be recorded is: 


3. The type and extent of use to be made of said musical 
composition is: 


and the number of such uses to be made is: 


4. The territory covered by this license in so far as said 
recording is concerned is: 


5. (a) In the event the Licensee, at the date hereof, shall 
not have an agreement with the American Society of Com- 
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posers, Authors and Publishers under which Licensee is obli- 
gated to pay ASCAP for the right to perform said musical 
composition in connection with the exhibition of said motion 
picture within the United States of America, it is agreed 
that: In consideration of the additional sum of 
Dollars ($ ys 
to be paid by Licensee to Publisher upon execution and 
delivery hereof, the Publisher hereby grants to Licensee, its 
successors and assigns, the non-exclusive, irrevocable license 
to perform said musical composition, and authorize others to 
perform said composition, in the exhibition of said motion 
picture in motion picture theatres in the United States of 
America, during the current term of the United States of 
America copyright in and to said musical composition and 
the renewal copyright thereof, provided the Publisher owns 
or controls such renewal copyright. The performing right 
above granted to the Licensee shall include the right to per- 
form the said musical composition in the televising of the 
said motion picture to theatre audiences in motion picture 
theatres at which a fee or charge is customarily paid by such 
theatre audiences for admission thereto, but such performing 
right shall not extend to or include the right to perform said 
musical composition in connection with the exhibition of the 
said motion picture by means of television for any other pur- 
pose whatsoever, until and unless licensed therefor as here- 
inafter provided in sub-paragraph (b) of paragraph 5 hereof. 
(b) The right to perform said musical composition in the 
televising of said motion picture for any other purposes in 
the United States of America is and shall be available upon 
the following conditions: 


(i) Said musical composition may be performed in the 
televising of said motion picture over television networks 
and local stations having proper licenses therefor from ASCAP. 

(ii) Said musical composition may be performed in the 
televising of said motion picture over television networks and 
local stations not licensed by ASCAP, provided proper li- 
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censes therefor shall first be obtained either from ASCAP 
or from the Publisher. 


6. This license also includes the right to perform outside 
the United States of America provided written licenses are 
first obtained from performing rights societies in accordance 
with their customary practices and by the payment of their 
customary fees. 


7. This license in so far as said performance is concerned 
is limited to the performance of said musical composition 
in connection with said motion picture and trailers thereof, 
but not otherwise. 


8. This license does not authorize or permit any use of 
said musical composition not expressly set forth herein and 
does not include the right to change or adapt the words 
or to alter the fundamental character of the music of said 
musical composition or to use the title of said musical com- 
position as the title of said motion picture or any other work. 


9. The Publisher warrants only that it has the legal right 
to grant this license, and this license is granted to and ac- 
cepted by Licensee, its successors and assigns, without other 
warranty by or recourse against the Publisher, its successors 
and assigns. If said warranty shall be breached, the Publisher 
shall repay to Licensee the consideration paid to it hereunder 
to the extent or part thereof which is breached or shall hold 
Licensee harmless up to but not exceeding the consideration 
paid to it hereunder by Licensee. The Publisher reserves to 
itself, its successors and assigns, for use all rights and uses 
in and to said musical composition, whether now or hereafter 
known or in existence, except those herein granted to the 
Licensee, including the sole right to exercise and to authorize 
others to exercise the same at any and all times and without 
limitation or restriction whatsoever. 
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APPENDIX B 


Societe des Auteurs, Compositeurs et Editeurs de Musique 
(referred to as SACEM), 10 rue Chaptal, Paris 9e, hereby 
grants to the Producer of Paris, France and to its successors 
or assigns, if any, non-exclusive authority to perform in public, 
or to cause others to perform in public, and only within the 
territories specified herein, the musical compositions stipu- 
lated hereunder, which are part of its repertory, in conformity 
with the terms of this authorization and upon the following 
conditions:— 


1) The musical compositions constituting the object of this 
authorization are all the musical works composed or 
written, by Composer, as originally dubbed into the 
sound track of the film entitled: Trruz or Fito. 


2) The territories to which this authorization applies are 
all the countries of the world, with the exception of:* 


Germany (West) France 

Germany (East) United Kingdom of 
Argentina Great Britain 
Australia Northern Ireland 
Austria Greece 

Belgium Hungary 

Brazil (United States of) Ireland 

Canada Israel 

Ceylon Italy 

Denmark Liechtenstein 
Egypt Luxemburg 
Spain Malaya 

Finland Morocco 


* Thus the United States is included in this license. In the excluded 
areas listed above, SACEM obtains fees from exhibitors. 
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Monaco Sweden 

Norway Switzerland 

New Zealand Czechoslovakia 
Pakistan Tunisia 

The Netherlands Union of South Africa 
Poland Uruguay 


3) SACEM does not hereby make any warranty of any 
kind to Producer, other than that it has received and 
that it holds the right to issue the within authorization. 
The liability of SACEM shall in any event be limited 
to the sum stipulated hereunder, payable by Producer. 

4) The license granted herein is limited to the non-exclusive 
right to perform in public, or to authorize third parties to 
perform in public, the musical compositions defined 
above (Article 1) in the territories stipulated in Article 
2 above, but exclusively in synchronization with the 
screening of said film in movie theaters. 

SACEM reserves to itself all the rights belonging 
to it to the musical compositions in question, which are 
not expressly assigned herein. 

5) In consideration of this authorization, Producer engages 
to pay SACEM in Paris the sum of ( ) 
Francs, payable as follows:— 


— One half upon signature. 


— One half upon first release of said film. 
Done in Paris, this 


SACEM 


Accepted: 


Producer 
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APPENDIX C 


Tue PerrormMinc Richt Sociry Limirep 


| 
An Association of Composers, Authors & Publishers of Music | 
Copyright House, 29/33, Berners Street, London W.1. 


No. i  eaicnicemeenrse snore aerate , 19... 
RECEIVED of 
the sum of 
being the amount payable for performing right fees as stated 
below. 
This receipt-permit grants an exclu- 


sive license to perform cinematographically or to authorize 
cinematographic performances only in the United States of 
America and its possessions, Puerto Rico, the Philippine Islands 
and the Virgin Islands only of the music synchronized with 
the film entitled the performing rights 
in which are vested in our Society, namely 


minutes seconds background music by 
minutes seconds featured = music by 


For and on behalf of The Performing Right Society 
Limited. 


Chapter X 
MUSIC IN RADIO AND TELEVISION 


By 
Leon Kellman 


Member of the New York Bar; 
General Counsel to the American 
Guild of Authors and Composers. 


This chapter is concerned with the subject of the clearance 
of musical compositions (including lyrics or text) for use in 
radio and television in the United States. 

“Clearance” means (a) ascertaining whether a musical com- 
position is protected by copyright, and (b) if it is found to 
be protected, obtaining permission for the proposed use. 

If you are concerned with a broadcast use, you may well 
ask, who is required to take the steps to obtain clearance? 
The radio and television stations and networks have assumed 
responsibility for clearance of non-dramatic musical perform- 
ing rights, by obtaining blanket licenses from the performing 
rights organizations for fees negotiated by them. 

Authorization for synchronization of a composition with a 
filmed or taped presentation, or for a dramatic right, is the 
responsibility of the one who “owns” or “puts together” the pro- 
gram, and this is the station or network, or the sponsor or its 
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advertising agency, or the producer or packager—as the case 
may be. 

We have been referring to protection under copyright, and 
have said little about protection under common law copy- 
right. This “literary property right,’ inheres in a work 
that has not been “published,” in the sense of not making 
copies or copying available to the public, in which event the 
common law copyright will end and protection will be lost, 
unless statutory copyright by publication is obtained. As a 
practical matter, I have found that usually in the case where 
a work is the subject of common law copyright, the circum- 
stances by which one acquires the work for possible use will 
indicate the identity of those of whom inquiry may be made 
and that it may be protected in that manner. In the case of 
new or recent musical compositions and dramatico-musical 
works which have had any degree of public circulation, the 
great likelihood is that statutory copyright has been obtained. 

In the case of a new or recent work, there is little likeli- 
hood that it is free. In the case of an older work, one may 
be tempted to inquire as to its status, which may be “public 
domain.” In the case of performance rights (as I have men- 
tioned) the performing rights organizations make matters 
fairly simple for one who is putting together a radio or tele- 
vision program, A telephone call or two to performing rights 
organizations or to the radio or television station from which 
the program is to emanate, will quickly reveal the status of 
the compositions to be included in the program, and whether 
they are included in the blanket authority of a performing 
rights organization. In any event, as a practical matter where 
a single musical composition is concerned, the producer has 
little or less time to obtain a copyright search. In the case of 
any work (again in relation to the time factor) unless one 
finds quickly and clearly that it is in the public domain, he 
will be inclined to seek out the identity of the person who 
will—it is hoped—sign a license and collect a non-exorbitant 
fee. 
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With respect to dramatico-musical works, or music, for that 
matter, a copyright search, which will reveal or indicate the 
existence of statutory or common law copyright and perhaps 
the identity of the present owner, can be quickly obtained 
from one, or both of the two law firms which specialize in the 
furnishing of copyright search reports, which often contain 
other pertinent information. One of these offices is Johnson & 
Tannenbaum in New York. The other is Fulton Brylawski in 
Washington, D.C. Again, in view of the time factor, a search 
made by the Copyright Office cannot be made with sufficient 
promptness for the purpose at hand. 

It is useful to know that there are several comprehensive 
and valuable index books listing information concerning 
musical compositions, published by ASCAP, BMI and private 
publishers.* 

If the prospective user of a composition finds that his choice 
is indeed in the public domain, he must curb his elation until 
he ascertains whether the version to which he is attracted 
includes a copyright arrangement. If he desires this arrange- 
ment, he must obtain the authorization of the copyright owner 
or the performance rights organization which controls the 
rights of the arrangement. 

The copyright notice on a published copy of the work will 
be helpful but may not be conclusive for the purpose at hand. 

Incidentally, today many musical compositions are never 
published despite signal success on phonograph records, Many 
musical shows are never published, although material is avail- 
able for performance purposes. The works in all likelihood are 
copyrighted under Section 12 of the Copyright Law, as works 
not produced in copies for sale. 

A copyright notice of a new or recent work is usually treated 
as “conclusive” for practical purposes. In the case of an older 


* 


For a listing of these, see Appendix Q of the book Tus Business 
ow Music, written by Sidney Shemel and M. William Krasilovsky, pub- 
lished by Billboard Publishing Co., 1964, 
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work, the copyright notice may not reveal whether the copy- 
right has been renewed, and in any event the renewal may 
have been invalid for some reason. The copyright notice on 
a musical composition may in actuality refer to the arrange- 
ment, with the basic melody being in the public domain. 

Despite notice, further “checking” is advisable. 

If a composition is protected, then two categories of per- 
mission are concerned: One is the performing right. As to 
this, the source of permission depends upon whether or not 
the use of the composition is non-dramatic or dramatic. 

Well, now, just how do we define a “dramatic” use, and a 
“non-dramatic” use? You will not find a direct answer in this 
Chapter and probably not anywhere else, for that matter. 

Incidentally, in countries abroad, non-dramatic rights of a 
musical composition are traditionally referred to as the “small” 
rights of the composition, and dramatic rights are referred to 
as the “grand” rights. These useful terms have also found 
their way into professional vocabulary here. 

There is no clear demarcation between these two types of 
use, nor is there a precise description of the distinction. There 
is even an indistinct or grey area in which a slight shift of the 
factors concerned will tilt the scales one way or the other. It 
is perhaps best (easier, anyway) to resort to examples. The 
simple singing of a song, with the singer in ordinary, even 
Beatle-type, clothes in front of a neutral backdrop, is non- 
dramatic. However, the singing of a song from a musical com- 
edy or other dramatico-musical show, or even a revue, in 
costume as worn in the show and in a setting of the show, is 
considered a dramatic use. Performance of the songs of a 
musical comedy, as part of a performance of the entire musical 
comedy, is a dramatic performance, as is performance of one 
or more of the songs as part of a single scene from the show. 
Performance of all of the songs of a musical show, by singers, 
although without narration, dialogue or scenery, might be 
deemed to be a dramatic performance. Interpolation of a pop- 
ular (non-show) song as part of the performance of a musical 
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comedy, even though the song was not written for the musical 
comedy, would normally be considered a dramatic use. 

Playing the entire “original cast” phonograph record album 
of the music and lyrics of a show may be deemed to be a 
dramatic performance. Therefore, have a care if you are con- 
templating indulging in this pleasant procedure without hav- 
ing taken the trouble to seek proper clearance—or have been 
refused. 

An author or publisher who seeks, for separate compositions 
from a show, the perpetual status of “dramatic,” might first 
copyright the entire work as such, and then claim that each 
composition or song from the show, although later separately 
published, performed and recorded, nevertheless retains its 
status as a part of the show and may not be publicly per- 
formed or recorded, whether for profit or not for profit, with- 
out permission, Copyright of dramatico-musical works in this 
form has been obtained, but so far no direct court test has 
taken place, of whether a performance of a single song from 
the show, in what would otherwise be a non-dramatic man- 
ner, continues to be “dramatic” and hence requires special 
permission. 

As I have mentioned, permission for non-dramatic usage is 
usually obtained from a performing rights organization, There 
are three such organizations in this country: American Society 
of Composers, Authors and Publishers (ASCAP), Broadcast 
Music, Inc. (BMI) and SESAC, Inc. Each has relations with 
foreign performing rights organizations, of which there is one 
in each country, making for an efficient interchange of per- 
mission for performing rights. It can be said that all radio 
and television networks, and all stations broadcasting music 
have blanket ASCAP and BMI licenses and many have blanket 
SESAC licenses, so that normally permission for a non-dramatic 
performance right presents no problem. In the case of a com- 
position not handled by a performing rights organization, per- 
mission must be obtained from the writer or music publisher 
concerned, 
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ASCAP and BMI obtain their rights from the writers and 
publishers of the compositions. SESAC obtains its rights solely 
from publishers who in turn have obtained them from the 
writers. 

There is one type of situation in which the non-dramatic 
performing rights may be refused, by reason of the fact that 
the composition is part of a stage show. The performing rights 
organizations can and sometimes will, at the request of the 
music publisher, restrict non-dramatic performances of com- 
positions from shows that are then running in the area known. 
as “Broadway.” The purpose of such restriction is to avoid the 
indiscriminate performances of a composition which is best 
seen and heard in the setting for which it was originally in- 
tended, ie., the show itself, and so that the success of the 
show will not be diminished by excessive broadcasting. 

The assignment of performing rights by a writer to a per- 
forming rights organization is usually an all-inclusive assign- 
ment preceding and governing all subsequent transactions by 
the writer which involve performing rights. 

This is even true of a composition written by the writer as 
an employee for hire. Such employer usually is a motion pic- 
ture company, a television film producer, or a radio or television 
commercial producer or the advertising agency who contracted 
with such commercial producer. Under the copyright law, the 
employer is deemed to be the “author.” However, where the 
writer becomes a member of a performing rights organization 
and assigns the performing rights in his compositions prior to 
becoming such employee, whether he becomes an employee 
for the particular occasion or for a specific period of time, per- 
forming rights membership takes priority and the employer 
takes his rights subject to that. 

Under the well-known consent decrees applying to ASCAP 
and BMI, a member of either organization can bypass the 
organization and grant performing rights directly. This is the 
present norm in connection with radio and television musical 
“commercials,” where the writer, in addition to writing the 
music and/or lyrics of the commercial, usually also grants the 
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performing rights for use of same in performances of the com- 
mercial. 

Dramatic rights cannot normally be obtained through a per- 
forming rights organization in the United States, except in the 
case of SESAC, which often controls these rights for radio 
and television, as well as non-dramatic rights. These must be 
obtained through the writers or their agents where songs from 
shows are concerned, or the respective music publishers where 
it is proposed to make a dramatic use of a popular song. It is 
customary for show writers to retain the dramatic rights in all 
media, which are handled through their agents. 

The source of clearance of dramatico-musical works or por- 
tions of same may be located through the music publishers or 
the organizations which handle musicals for stock and amateur 
productions and sometimes also for other productions. The 
principal organizations of this nature are Tams-Witmark Music 
Library, Inc., Music Theatre, Inc., and Samuel French, in 
New York, and the Dramatic Publishing Co., of Chicago. The 
three organizations in New York predominate in the handling 
of shows which have had Broadway productions. Any of these 
organizations, upon inquiry, normally can direct the inquirer 
to the source of the rights desired. The organization first con- 
tacted may be the very one who handles these rights. In all 
likelihood, the organization will direct the inquirer to the au- 
thor’s “basic agent.” I use the term “basic agent,” to distinguish 
that agent from the organizations who handle stock and ama- 
teur rights, and who are also agents, although they specialize 
dominantly in that form of activity, as distinguished from 
“first class” production rights, television, radio and motion pic- 
ture rights which are normally handled by the author’s “basic 
agent.” The author’s agent may on the one hand be an indi- 
vidual with a small office in New York City or in the Holly- 
wood-Beverly Hills area in California, or may be one of the 
large organizations with offices in both places and elsewhere. 

A “shelter,” is enjoyed by educational and non-profit radio 
and television stations by reason of provision in the Copyright 
Law which gives the copyright owner the exclusive right with 
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respect to public performance for profit. Hence, one giving 
a public performance not for profit, of a musical composition 
(whether by radio or television, or in a concert hall or any 
other place), is exempt from payment of royalty or the neces- 
sity of obtaining permission for use of the composition. The 
shelter from payment of royalties or the necessity of obtaining 
permission, cannot be availed of where the work which is 
desired to be performed is a play, including a dramatico- 
musical work. 

There is one type of public performance for profit which 
may be given without permission or payment of royalty. This, 
of course, is a performance which is in the nature of a “fair 
use.” While, under the law, each case of fair use is determined 
upon its own facts, and it is difficult to state in advance 
whether a proposed use will be deemed to be a “fair use,” the 
following uses are clearly within the category of fair use 
provided that the use does not exceed what is reasonably 
necessary for the “fair use”: The playing of portions of com- 
positions by a lecturer for the purpose of illustrating points 
which the lecturer wishes to make; the playing of snatches 
of compositions as the background of a play, to indicate to 
the audience the era in which action of the play is taking 
place; the quoting of a small part of lyric by an actor in a 
play, to illustrate a point; use of a musical composition in the 
form of a parody, provided that no more of the composition 
is used than is reasonably necessary for the parody. In parody, 
the line between what is fair and what is piracy may be a fine 
one; have especial care if you wish to parody. 

Insubstantial use of a work is not an infringement of its 
copyright. However, such permissible use must be genuinely 
insubstantial. The finding of whether a use is insubstantial 
must depend upon the particular situation. There is no 
measurement of what constitutes a substantial use. The belief 
that, as a rule, four bars or less of a composition is an insub- 
stantial portion is a myth and has no support either in law or 
as a practical matter. Four bars or less of a composition may 
contain the theme or entire melody or the “guts” of the compo- 
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sition and may be a most important part in quality if not in 
sheer quantity. 

Once permission for performance has been considered, the 
other area in which permission may be required relates to how 
the music is produced, i.e., “what it comes out of as it goes 
into the mike.” 

If it is rendered by musicians or singers directly into the 
microphone, i.e., “live”, such permission is not a factor. Per- 
mission may be a factor when the music emanates from a re- 
production, as is usually the case today. 

Where the broadcaster (i.e., the station, producer, packager, 
advertising agency or whoever else is responsible for the pro- 
gram content) has obtained the recording or reproduction 
from someone else, he is concerned only with the performing 
right—provided he has satisfied himself that the one who made 
the recording had the right to do so, and the one who con- 
veyed the recording or the right of its use to the broadcaster 
had the right to do that. 

In countries abroad there is a further right to be considered, 
the so-called mechanical performing right, ie., the right of 
performance by means of a recording, which is a separate 
right from the right of performance per se. Provision is made 
for payment of such mechanical performances through organi- 
zations which function for that purpose. 

One who makes a recording, by means of electronic tape or 
otherwise, for a radio show, whether as a means of performing 
the show initially or for “repeat” of the show on the same or 
other stations, legally requires permission for the recording. 
However, it is usually accepted, without express agreement, 
by radio stations and those granting rights to them, that such 
recording can be made as an incident of the broadcast. 

Permission in the form of a synchronization license is re- 
quired for the recording of a musical composition as part of 
a film or electronic tape for a television show, as a means of 
performing the show initially, or for “repeat” of the show on 
the same or other stations. “Repeats” formerly took place only 
by means of kinescopic film process but now are usually made 
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by means of electronic tape. Recording and synchronization 
licenses of separate compositions can usually be obtained from 
the music publisher of the composition concerned. 

It should be noted that SESAC in many cases can grant 
recording and synchronization rights for radio and television 
of the compositions it controls in addition to performing rights. 

A composition written expressly for a motion picture or a 
television film or show is usually written by the writer as an 
employee for hire, and if the employer is the producer of the 
show, no synchronization license is required. The producer 
of the film or show is expected to possess the documentation 
to confirm this fact. A musical composition not written for a 
film, but obtained from an extraneous source, is usually in- 
serted under a non-exclusive synchronization license. 

Permission for use of a musical composition in radio and 
television, whether live or by means of a recording, does not 
carry with it the right to change or adapt the music or words 
of the composition. Express authority must be obtained for 
any such change, etc. However, permission for radio or tele- 
vision performance is usually deemed to include the right to 
make orchestral, instrumental and vocal arrangements for the 
performance. 

Today the live television show is almost a thing of the past. 
Practically all television performances take place by means of 
electronic tape. Consequently, even the type of program, 
which in former years was concerned only with performance 
right, now must be concerned with the obtaining of a synchro- 
nization license. The norm is that the music publisher will 
grant this right for a nominal fee or indeed for no fee at all. 
Some music publishers have given blanket authority to tele- 
vision networks for use of their compositions for a “one net- 
work use” without payment. If a television show is to “go into 
syndication,” i.e., it is to be distributed and licensed to indi- 
vidual stations, special permission must always be secured. 
The rate for such permission is based upon a period of time, 
e.g., three years or five years, and such rate and permission 
may be inclusive of the entire world. The fee will be several 
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hundred dollars, depending upon the territory to be included 
and the period of time. This same procedure applies with 
respect to television shows or films prepared solely for syndi- 
cation. 

Permission for syndication is usually sought and given by 
telephone, although it is expected that written confirmation 
(normally by means of a form of non-exclusive license) will 
be forthcoming. Often the stress of the telephone request will 
indicate that the composition has already been recorded on 
film and that, if for any reason the permission is not forth- 
coming, there will be “hell to pay” for the hapless producer 
who felt compelled to insert the song (perhaps performed by 
a singer together with orchestra and chorus in a specially pre- 
pared arrangement) without the opportunity of first obtaining 
clearance. 

It must be borne in mind that if a broadcast is intended to 
cover Canadian territory or to be transmitted to any extent 
over a Canadian station, separate clearance may be required 
there, as the American and Canadian rights of a work may 
be separately controlled. Normally the American publisher, 
alone or through affiliates, controls both territories. Many 
works are still protected in Canada under the copyright term 
in effect there, the lifetime of the author plus fifty years, 
although the 56-year term of copyright of the work in this 
country, has expired, or perhaps the American copyright was 
not renewed (we can assume inadvertently) at the end of its 
first 28-year term. 

The protection with which we are concerned is protection 
under copyright. If one desires to make separate use of the 
title of a composition, express permission for that usage must 
be obtained if the title may be within the protection of the 
rights given by the law of unfair competition. Under the law 
of unfair competition, a title of a composition which has 
acquired a “secondary meaning” will have protection against 
use which tends to confuse the public with respect to the com- 
position which is identified by the title, or competes with or 
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“dilutes” the rights of the owner of the prior title, in partic- 
ular ways. 

At present, one who plays a phonograph record on the air 
or in other public manner—the currently popular “discotheque” 
is immediately brought to mind—is not required to pay a roy- 
alty for the performance upon the record as distinguished 
from the copyrighted material performed. (A decision in the 
state of Pennsylvania has held to the contrary.) Nevertheless, 
a so-called “Neighboring Rights Convention” has been adopted 
in Europe, to which the United States is not a party, requiring 
performance royalties to be paid to parties who perform or 
produce various species of sound and/or visual recordings or 
films, The American Federation of Musicians and the Ameri- 
can Federation of Television and Radio Artists have been 
strongly advocating legislation in this country which would 
legalize the right to collect such royalties. Obviously, motion 
picture companies, radio and television interests and others 
are strenuously opposed. This matter can hardly fail to be an 
important issue in the future. 
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Section I (E) of the United States Copyright Law gives 
to the copyright owner the exclusive right “to perform the 
copyrighted work publicly for profit if it be a musical com- 
position”, The significant part of this preceding verbiage is 
contained in the phrase “publicly for profit”. 

What does the word “profit” mean in connection with per- 
formance rights? The leading case on this subject is Herbert 
v. Shanley Co. Before discussing this case and its significance, 
however, a little background is necessary. Obviously, it is an 
impossible task as well as a financially ruinous one for each 
copyright proprietor to attempt to enforce its own right of 
public performance for profit. It requires only a little imag- 
ination to consider the chaos which would result if each pro- 
prietor attempted to police the performance of its compositions 


1 242 0.8, 591 (1917). 
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in every cabaret, club, radio station, music hall, legitimate 
theatre or any other place where music is performed publicly 
for profit. In addition, if the proprietors of such places of per- 
formance were required to obtain a separate license from each 
proprietor, it would be an impossible situation. 

In 1914, Victor Herbert and a group of writers and pub- 
lishers organized the American Society of Composers, Authors 
and Publishers, which we now call ASCAP. This association 
had no rights other than those performing non-dramatic rights 
which were granted to it by its members, but as the fable 
has taught us, a bundle of sticks is stronger than the in- 
dividual sticks. The Society attempted immediately to solve 
the problem of clearance of rights by users and to form a 
sort of nation-wide police organization through which pro- 
prietors could have their rights enforced. So the case of 
Herbert v. Shanley was initiated against Shanley’s Restaurant. 
Shanley’s position was that since no specific charge was made 
for admission to the premises where performances occurred, 
the music was not being performed publicly for profit. The 
United States Supreme Court through Justice Holmes, decided 
that the business of the restaurant was to make a profit and 
that the performance of music was part of the service which 
the restaurant rendered in order to make such a profit. 

With the development of radio the Court held in the case 
of Witmark v. Bamberger? that even though a radio broadcast 
was disseminated free of charge, the right of public per- 
formance of music was one exclusively reserved to the copy- 
right owner since its purpose was for profit. This was 
extended in Buck v. Jewel LaSalle Realty,? and again in 
a number of following cases involving ballrooms, taverns, 
hotels, etc. It is now quite clear that as long as there is a 
performance of a musical composition, which is other than 
private and which has connection with a profit-making func- 


2 291 Fed. 776 (D.N.J. 1923). 
8 283 U.S, 191 (1931). 
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tion, this performance is subject to the exclusive control of 
the copyright proprietor. 

Between the years 1914 and 1931, ASCAP was the sole 
organization engaged exclusively in the licensing of per- 
forming rights in the United States. In 1931 an organization 
then known as the Society of European Stage Authors and 
Composers was formed. This organization is now known as 
SESAG, Inc. and is a family-owned and controlled company 
which we will discuss briefly later. 

As ASCAP gained strength and raised its rates to the broad- 
casters, several problems became apparent. The first was that 
the broadcasters had great fear that ASCAP’s rates would 
increase out of proportion to the services which it rendered 
since it had a virtual monopoly in the field. The second 
problem, which was unrelated but nevertheless substantial, 
came out of ASCAP’s exclusive membership policies. In 1940 
ASCAP had approximately 1,000 composer members and 137 
publisher members. This group controlled virtually all of the 
music licensed in the United States. In 1940 a group of 
broadcasters organized Broadcast Music, Inc. which is now 
known generally as BMI. During the last 23 years BMI has 
become a very strong, aggressive and competitive factor in the 
performing rights field. Among ASCAP, BMI and SESAC the 
performing rights income amounts to many millions of dollars 
annually. I would like now to talk about similarities and differ- 
ences of the societies. 

Both ASCAP and BMI receive an exclusive grant of small 
performing rights from publishers and/or writers. Obviously, 
a publisher cannot grant the same rights to both ASCAP and 
BMI, nor can a writer. Both ASCAP and BMI negotiate 
and execute so-called blanket licenses with users of their 
repertoire. Both of them conduct a survey of their users for 
the purposes of ascertaining how their income is to be divided. 
BMI's survey is generally conceded to be more representative 
than ASCAP’s in that it covers more radio stations and local 
television stations, whereas ASCAP’s survey still has its prime 
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emphasis on network radio and television stations. Neither 
society surveys cabarets, clubs and the like. 

ASCAP distributes its income according to a complex for- 
mula which is basically as follows: After the deduction of 
expenses of administration, 50% of ASCAP’S income is placed 
in a writers’ fund and 50% in a publishers’ fund. These funds 
are distributed independently according to weighted formulas 
based upon the current uses of cach composition, longevity 
of each composition and the seniority of the recipient. In 
recent years ASCAP’s emphasis has changed from favored 
treatment of the older works, in the case of publishers, to 
an almost equal treatment of current works and standard 
works. With certain exceptions, ASCAP will now permit com- 
posers to receive a distributive share based entirely on current 
performances, 

I have deliberately not discussed SESAC in connection with 
the other two societies because its operation is so different. 
In its contract with publisher members, SESAC acquires all 
rights granted to the copyright owner under the United States 
law except publication. The right to issue mechanical licenses 
is then returned to the publisher. However, SESAC still 
exerts control over the collection of mechanical royalties and 
retains a collection agent’s percentage for doing so. SESAC 
is a private organization and in business to make a profit. 
Its repertoire is much smaller than either of the other societies 
and its administration costs far lower, since it does not conduct 
any regular survey of its users. SESAC makes no payment to 
composers, but pays publishers a negotiated annual fee based 
upon contract. SESAC has recorded a substantial portion of 
its own repertoire in the form of transcription recordings, 
which it then distributes to radio stations and other users in 
order to stimulate performances of its music. SESAC’s spot 
checks of broadcasters to determine whether or not SESAC 
music is being used are generally made for the purpose of 
negotiating licenses rather than for distribution of income. 
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BMI makes its payments in accordance with agreements 
with affiliates. A publisher or a composer will receive a fixed 
sum of money for each logged performance of a composition. 
BMI’s payment to composers is generally one-half of the pay- 
ment made to publishers, but varies to some extent depending 
upon the publisher's or the writer’s ability to negotiate with 
BMI. There is no question but that BMI has more flexibility 
in dealing with publishers and writers than does ASCAP. This 
has permitted BMI to induce composers, writers and pub- 
lishers to affiliate with BMI and has permitted BMI to reward 
such companies and people financially. This is not stated as 
a critical evaluation, but as a fact. 

ASCAP is an association comprised of members, whereas 
BMI is a corporation and functions as such, Both ASCAP and 
BMI have been responsible for the encouragement of music 
study and the development of sound copyright principles. 

ASCAP is governed by a Board of Directors elected from 
among its composer and publisher members. The elections 
are annual and the number of votes of each member depends 
substantially upon the activity of that member during the 
preceding years. BMI is governed by a Board of Directors 
elected by its stockholders. 

Each of the societies by agreement with performing rights 
societies in other countries can exercise its rights virtually 
on a world-wide basis. This is particularly important in this 
day of an international music industry. 

In recent years, ASCAP has been the subject of a number 
of anti-trust decrees; the first of these was in 1941, the second 
in 1950, a third in 1960. The society had been criticized 
because of the possibility of continuing control by a group 
of major publishers and writers, on account of its survey 
technique and distribution formula, and also because of its 
inflexible position in negotiating with users. The result of 
the various consent decrees is basically that the society now 
has a more equitable distribution formula, a broader survey, 
the Board of Directors is not now self-perpetuating, and any 
user, dissatisfied with the rates proposed by ASCAP, may 
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apply in the United States District Court for a judgment 
setting his license fees. In addition a proprietor may now 
license its performing rights directly to a user. Justice Mc- 
Geehan has been appointed as a supervisor of the design and 
conduct of ASCAP’s surveys and as such has recommended 
several changes which have been approved by the society 
and the Court. 

Frequently our clients ask, “Which of the societies should 
I join?” Music publishing organizations can and sometimes 
do belong to all three because of the corporate personality, 
ie., setting up a separate corporation to belong to each. A 
composer or writer can only belong as an individual to one 
of either BMI or ASCAP. The choice for a writer today is 
a difficult one and depends largely upon the type of music 
that the composer expects to write. Because of the nature 
of the BMI survey as opposed to the ASCAP, a composer of 
rock and roll music, jazz, or country and western music, is gen- 
erally considered better advised to become a BMI affiliated 
composer, whereas the composer of material more likely to be 
performed on networks over a long period of time, is gen- 
erally considered to be better off in ASCAP. This is not a 
hard and fast rule, and a conference with both societies can 
be most helpful in deciding this question for a composer. 

In conclusion, it must be said that although individuals 
and, from time to time, the United States Government, have 
criticized one or all of the societies, it is obvious to anyone 
acquainted with the field that the leadership accepted by 
the societies in enforcing the rights of their members has 
been invaluable in protecting the rights and increasing the 
income of the creators and proprietors of music. 


Chapter XII 
CONCLUSION 


By 
Al Berman 


Vice-President, Harry Fox; Agent 
and Trustee, New York City. 


The Tin Pan Alley concept of the music business has drawn 
its last breath. Today it is a relic of things past, as quaint as 
the free lunch, the rumble seat and the lavender sachet. 
Music is big business, over one hundred million dollars a 
year stretching from Hollywood Boulevard in California to 
Broadway in New York, Denmark Street in London, the Gal- 
leria Del Corso in Milan, and all parts of the world. 

In the beginning is the song, generally thirty-two bars of 
copyrighted material, a magical creation of just the right words 
and music that makes the public want to hear and buy it, 
artists to perform it, agencies to administer it and attorneys 
to litigate over it. A collection of these songs under one roof 
brings into being the music publisher, and a collection of 
music publishers, the performing rights societies. Music pub- 
lishing is an art and a business which had made tremendous 
strides in the past and whose horizons are still unlimited. 
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The music publisher of fifty years ago relied upon the sale 
of sheet music as virtually his sole source of income. Revenue 
from the performance of music was minimal and income from 
the mechanical reproduction virtually non-existent. The music 
publisher of today can look forward to royalties from the fol- 
lowing sources: 


Performing rights 

Phonograph recordings 

Motion picture synchronization 
Television film synchronization 
Foreign rights 

Sales of sheet music and folios 


At the present time, the primary income for music pub- 
lishers is derived from performing rights which are admin- 
istered for them by the three American societies to which they 
have assigned such rights, namely, the American Society of 
Composers, Authors and Publishers (ASCAP), Broadcast Mu- 
sic, Inc. (BMI) and SESAC, Inc. Through an interlocking 
system of affiliation with other performing rights societies 
throughout the world, income from the performance for profit 
of the catalogues of music publishers is channeled directly 
to them. This enables the creators to enjoy the fruit of their 
efforts, whether it is played in a motion picture theatre in 
Cairo at the Tivoli in Copenhagen or the Lido in Paris. 

Following performing rights closely as a source of income 
are mechanical rights, the rights of the copyright owners to 
collect royalties whenever their music is reproduced in a 
mechanical manner. There are some who say that the income 
received for performing rights has limits. Assuming optimum 
collection efforts, they claim there is still a ceiling to the fees 
to be obtained from the prime users, namely, the television 
and radio stations. The probable collection of performance 
fees from the owners of juke boxes as the result of pending 
legislation is the last new area to be tapped. Mechanical 
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rights, on the other hand, are only limited by the creative 
ability of man, 

Today, the medium of the recording enables a musical work 
to obtain the maximum exposure in the shortest time. Imme- 
diately upon release, the record is disseminated to radio sta- 
tions throughout the country. There the competition for 
“plays” or performances begins. 

Usually a recording will show signs of becoming more than 
just an ordinary release in one area of the country first. The 
anatomy of such a beginning has never been clearly defined. 
It may have an ethnic origin, a predilection of a disc jockey 
for a certain label or artist, an extremely enterprising dis- 
tributor, or a concentration of record manufacturer or music 
publisher efforts. Above all, as the trade puts it, it must be in 
the “groove.” The recording must have something the public 
wants to hear. 

Once the trade papers have signalled this “breakout”, the 
record may be on its way. If the signs are genuine, various 
aspects of the music business come into play. Generally, in 
the event that the recording is the first effort of a new or un- 
recognized label, there will be offers from the larger record 
manufacturers to take it over, to lease it for release on their 
own label. Such offers will be accompanied by sizable ad- 
vances, a percentage of the sales and the promise of exploita- 
tion far beyond the resources of a neophyte label. 

Concurrently, in the event the composition recorded is also 
the first successful effort of a small publishing company, there 
will be offers from larger music publishers to buy the copy- 
right. Here again the blandishments are the same, with extras 
thrown in. The promise of recordings by other artists, the 
capacity for higher performance credits inherent with the 
established publisher and the “know-how” of handling a hit 
are all dangled before the slightly bewildered owner of a 
property who isn’t quite sure of just what is happening. 

There is a great deal to be said for succumbing to such 
offers. A recording which reaches a number one position on 
the charts in the trade papers, a barometer of success, will 
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produce substantially more sales when released by a major 
record company. Wider and established distribution channels 
may well account for several hundred thousands more in sales 
than can be obtained by the small record manufacturer. 

The international appeal of music and recordings expands 
the market for the copyright owner. As soon as a recording is 
recognized as a potential hit, offers are made to acquire the 
foreign rights. Most of the larger publishers have established 
means of dissemination overseas. The small publisher must 
rely upon a sub-publication agreement as the simplest method 
of obtaining maximum exposure and income. This agreement 
may be made with an American publisher who has foreign 
affiliations or directly with an overseas publisher. In either 
case, depending on the strength of the hit, many thousands 
of dollars may be forthcoming in advances and royalties. 

Periodically, mechanical reproductions or recordings receive 
injections of new life either from technology or the trend of 
the times. There is a constant effort on the part of those deeply 
involved in the music business to find new areas of income and 
use, 

The original Copyright Act of 1909 which first brought into 
being the mechanical or recording right included a specific 
exclusion which permitted the purveyors of mechanical con- 
trivances using recordings to make such use free from the ob- 
ligation of making payments for the performance of such 
music. The reason for this was to permit the infant industry of 
the coin operated mechanical piano to grow without the addi- 
tional inhibition of paying fees for the use of music. This 
restriction meant little at the time and the loss to the music 
publishers was minor inasmuch as the mechanical player piano 
never reached any appreciable stage of popularity. 

Over the years, however, the mechanical piano evolved into 
the juke box which grew into a multi-million dollar industry 
and the exclusion which meant no significant loss of income in 
the first twenty to twenty-five years of the Act mushroomed 
into a calculable loss of millions of dollars in fees. The mistake 
of legislating the unknown and untried was a costly one, the 
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road to correction long and beset with the obstacle of a power- 
ful industry fighting to retain an exclusion running into the 
millions of dollars. 

At the present time there is legislation in the process of 
being enacted which will provide for some method of payment. 
The music publisher who in 1909 and the years following did 
not receive a single dollar from this source may look forward 
to an important area of fees from the collection of royalties 
from the operators of juke boxes. 

The development of tape recording has meant a great deal 
to the music publisher both as a method of improving the 
sound of his music and as an area of new income. At the 
present time the sale of pre-recorded tape is a fractional por- 
tion of the sales of phonograph records and may remain in 
this position until costs and other problems covering sim- 
plicity of operation can be overcome. Tape recording has, 
on the other hand, enabled music to be used in areas where 
the phonograph record is impractical, 

The past year has seen the rise of tape players for auto- 
mobiles and the concurrent demand for pre-recorded tapes 
for such players. The impetus for this infant industry came 
from the West where several small manufacturers experi- 
mented and looked for a new area where tape could be utilized 
The automobile proved the most fertile ground and a great 
many other manufacturers entered the field. At the present 
time the battle of standardization is being fought and from 
this will emerge a prototype which will undoubtedly gain 
universal commercial acceptance. When it is ultimately of- 
fered as optional equipment directly by the automobile man- 
ufacturers, a vast new market will open for tape cartridges 
and another use will emerge for music which was not even 
dreamt of in the early days of music publishing. 

Tape has recently been introduced to the air traveler as a 
means of diversion in the hectic days of jet travel. In-flight 
music services have sprung up offering multi-channel stereo- 
phonic sound from which the listener can select the music of 
his choice. 


106 THE BUSINESS AND LAW OF MUSIC 


The future will undoubtedly bring a home video tape re- 
corder which will combine sight and sound and open up a 
market for musical programs designed specifically for private 
viewing. Here again a new use of music will be added which 
was not envisaged decades ago when the song plugger peddled 
sheet music for ten cents a copy at the local emporium. 

There exists today a thriving market for the acquisition of 
music publishing firms. This is due to the growing recogni- 
tion of the fact that a good musical copyright is a constant 
source of income, never static and always sensitive to the 
changing times. Individual compositions which may have 
been acquired outright for a few dollars when written, today 
cannot be purchased for many thousands of dollars. One of 
the leading music publishing companies which was acquired 
by its present owner for $17,000 during the twenties, today 
commands a price of several million dollars. 

There are unmistakable signs that “bigness” which has taken 
over in American industry today, may be overtaking music 
publishing, a field traditionally in the hands of the relatively 
small entrepreneur. Wall Street which has heretofore ignored 
the music business, as being below its recognition, has already 
entered the field and today’s investor has the opportunity of 
buying shares in music publishing firms. 

The happy amalgam of art and profits has brought the music 
publisher a far distance from the Tin Pan Alley days of boom 
or bust. The music industry today has attained the maturity 
of a substantial business whose future is as limitless as to- 
morrow. 
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Special Award Proceedings of the Consular Law Society 


Award of Merit to Franx LoEssER 
on November 20, 1963 
at NBC Studios—Studio 8-H 
at the meeting of the Committee on the Law of the Theatre, 
of the Federal Bar Association of New York, 
New Jersey & Connecticut, 
on The Law and Business of Music. 


a 2s a 
Presentation by: 


Bernard A. GrossMAN, Chairman, Committee on the Law 
of the Theatre of the Federal Bar Association of New York, 
New Jersey & Connecticut; and Chairman, Board of Trustees 
of the Consular Law Society. 


The Consular Law Society, and our Committee on the Law 
of the Theatre of the Federal Bar Association of New York, 
New Jersey & Connecticut are engaged in a common enter- 
prise. We each of us have music as one of the foundation 
planks of our activities. 

For those of you who do not know the Consular Law 
Society, I pause to explain that it is composed of those lawyers 
who represent the embassies and the consulates of the world, 
not only in matters of diplomacy and business, but in cul- 
tural matters, as well. I am the incumbent Chairman of its 
Board of Trustees. 

It has often fallen to the Consular Law Society to promote 
music as a way of promoting good international relations. 

Thus, it falls to each of us to deal with that art that gives 
so much livability to companionship, and so much color to 
life, so that people and music can march on together, in 
mutual understanding. 
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To stimulate this objective that we have in common, and 
to encourage it, the Consular Law Society periodically pre- 
sents its Award of Merit to a person in the field who has 
contributed notably to this desired result, in the expectation 
that in this manner the objectives we each have will thereby 
be reached in ever growing and greater measure. 

Thus, over the years, this Award has become a mark of 
distinction, that honors itself, the giver, simultaneously that 
it honors the talents and achievements of the recipient. 

Our designee this year for our Certificate of Merit, causa 
honoris, and for Honorary Fellowship in the Consular Law 
Society, is Frank Loesser. 

Very few men in our generation have bridged the world 
of musical entertainment as he has. 

He is a noted composer and lyricist of popular songs. 

He wrote the beautiful score for the film version of “Hans 
Christian Anderson.” 

For the stage he composed: “Where’s Charley,” “Guys and 
Dolls,” “Greenwillow,” and “How to Succeed in Business 
Without Really Trying”; and as dramatist he added “The 
Most Happy Fella.” 

An an associate in his producing and publishing companies 
he has been associated with such artistic successes as “The 
Music Man,” “The Pajama Game,” “Damn Yankees,” the 
“Kismet” score, and currently, “Here’s Love.” 

He has built as a man does whose works are to last; such 
works as generations to come will praise and thank us for, 
and who will say as they admire the gift that has been handed 
down to them: “See—this our fathers did for us.” 

It is my pleasure and privilege, Frank Loesser, to hand you 
this certificate as an expression of our respect and esteem. 
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